
Child Protection Update
Australian Christian Churches

April 2022

Jessica Lipsett

Director

Schools & Education|Not for Profit & Charity|Commercial|Employment & Discrimination|Compensation Law|Family Law|Estate & Elder Law
This presentation is information only not legal advice|© Corney & Lind Lawyers Pty Ltd | Page 1



 Mandatory reporting updates

 ACC’s Child Protection Policies

 Dealing with staff and volunteers that have a 

criminal history

 The changing landscape of claims





 Standard 1: Child safety is embedded in institutional 

leadership, governance and culture 
◦ The institution publicly commits to child safety and leaders champion a child 

safe culture. 

◦ Child safety is a shared responsibility at all levels of the institution. 

◦ Risk management strategies focus on preventing, identifying and mitigating 

risks to children. 

◦ Staff and volunteers comply with a code of conduct that sets clear behavioural

standards towards children. 

◦ Staff and volunteers understand their obligations on information sharing and 

recordkeeping. 



Recommendations 16.47: Each religious institution should 

require that all people in religious or pastoral ministry undertake 

regular training on the institution’s child safe policies and 

procedures

 Standard 10: Organisations must have policies 
and procedures that document how the 
organisation is safe for children and young people 

 ACC Safer Churches
◦ Child Protection Policy

◦ Safer Churches Guidelines



MANDATORY REPORTING UPDATES



Mandatory Reporting

• Personal Obligation on teachers, doctors, nurses, etc.

• Report to Child Safety if reasonable suspicion that child has 
suffered, is suffering or is at an unacceptable risk of suffering 
significant harm caused by physical or sexual abuse, and
may not have a parent able and willing to protect them.

Child Protection Act 
1999

• Obligation on all staff to report to School Principal or Board 
member.

• Sexual abuse or likely sexual abuse (not physical). 

• Principal or Board member required to immediately report to 
Police. 

Education (General 
Provisions) Act 

2006



Section 229BB – Failure to protect child from child sexual offence

(1) An accountable person commits a crime if-

a. The person knows there is a significant risk that another adult (the alleged offender) will commit a 

child sexual offence in relation to a child; and,

b. The alleged offender –

i. Is associated with an institution; or

ii. Is a regulated volunteer; and,

c. The child is under the care, supervision or control of an institution; and

d. The child is either:

i. Under 16 years; or

ii. A person with an impairment of the mind; and

e. The person has the power or responsibility to reduce or remove the risk; and

f. The person wilfully or negligently fails to reduce or remove the risk.

Similar provisions in other states such as NSW and Victoria. No offence in WA



Section 229BB – Failure to protect child from child sexual offence

(2) For subsection (1), it does not matter that the knowledge was gained by the accountable person 

during, or in connection with, a religious confession.

(3) For this section, an adult is associated with an institution if the adult—

a) owns, or is involved in the management or control of, the institution; or

b) is employed or engaged by the institution; or

c) works as a volunteer for the institution; or

d) engages in an activity in relation to the institution for which a working with children authority 

under the Working with Children (Risk Management and Screening) Act 2000 is required; or

e) engages in the delivery of a service to a child who is under the care, supervision or control of 

the institution.



What are child sexual offences?

➢ Indecent treatment of a child

➢ Carnal knowledge with or of a child

➢ Rape

➢ Incest

➢ Grooming a child (or their parent or carer)

➢ Making child exploitation material

➢ Maintaining a sexual relationship with a child

What is a ‘significant risk’

➢ Likely includes the risk of a known or alleged offender re-offending at the church



How can an accountable person discharge their duty?

➢ Have an appropriate child protection policy in place. Ensure the policy is followed. 

➢ Understand how and why the church’s policies operate the way they do. 

➢ Make sure volunteers and staff with access to children have been suitably vetted (i.e. do they have 

a blue card?).

➢ Be aware of the risk profile of your church members. What you ‘know’ matters.

➢ Have a policy for managing the risk of persons for concern. But do you have the resources to take 

all the necessary steps to mitigate the risk posed by the person of concern?

What’s the consequence of breaching the duty?

➢ Failure to protect is a crime (indictable offence).

➢ May result in a criminal record.

➢ May result in up to 5 years imprisonment. 



s229BC – Failure to report belief of child sexual offence committed in relation to child 

 (1) This section applies to an adult if –

(a) The adult gains information that causes the adult to believe on reasonable 

grounds, or ought reasonably to cause the adult to believe, that a child sexual 

offence is being or has been committed against a child by another adult; 

[NOTE – adult means a person above the age of 18 years]

(b) At the relevant time, the child is or was:

(i) Under 16 years old; or

(ii) A person with an impairment of the mind. 

 (2) If, without reasonable excuse, the adult fails to disclose the information to a police 

officer as soon as reasonably practicable after the belief is, or ought reasonably to 

have been, formed, the adult commits a misdemeanour. 



What information will likely trigger duty to report?

➢ Can include ‘rumours’ if those rumours have an element of credibility. For example, a 

rumour may have some credibility it relates to an existing person of concern. It is best 

practice to treat all rumours with seriousness / investigate unless obviously vexatious. 

➢ Includes admissions obtained in confidence (i.e. disclosure during counseling, prayer, 

or confession).

How can the duty be discharged?

➢ Have a church policy for handling allegation of child sex abuse.

➢ Have an internal referral process / accountability person that people in your church 

can speak to if they have concerns about what they have heard.



 Section 229BB
◦ Failure to Protect

◦ The maximum penalty for this offence is five years imprisonment. 

 Section 229BC
◦ Failure to Report

◦ The maximum penalty for this offence is three years imprisonment



“No Card, No Start” Law Qld

An individual cannot commence working with children and young people until their Blue Card 

application has been approved. 



Similar provisions in NSW & Victoria

➢ Child Protection (Working with Children) Act 2012 No 51 (NSW)



ACC’S CHILD PROTECTION POLICY



 Safer Churches Guidelines for reporting child protection concerns

◦ ACC People shall report concerns when:

 a. Child or Young Person discloses they have been, or are at 

risk of being harmed; 

 b. someone else (regardless of age) discloses that they know of 

a Child or Young Person who has been/is at risk of being 

harmed; or 

 c. there are concerns that the Child or Young Person may have 

been, or is at risk of being harmed based on their physical 

appearance or behaviour. 



➢ Queensland – Child Protection Act 1999

▪ Harm is “any detrimental effect of a significant natures on the child’s 

physical, psychological or emotional wellbeing”

▪ Includes physical, psychological or emotional or sexual abuse or neglect

▪ Can be caused by a single incident of abuse or be a cumulative impact of 

multiple incidents

➢ ACC Safer Churches Guidelines definition:

▪ Harm - an act or series of acts or omissions that cause suffering, loss or 

injury that can be either, or both, psychological or physical in nature. For 

the purposes of this document, such harm includes all forms of physical 

and/or emotional ill-treatment, sexual abuse, neglect or negligent 

treatment, or commercial or other exploitation resulting in harm to health, 

survival, development or dignity



 Safer Churches Guidelines for reporting child protection concerns

◦ ACC People shall:
 a. put the rights of a Child or Young Person to the protection of 

harm ahead of any cultural and religious practices of families in 
their ministry programs; 

 b. follow reporting procedures without hesitation in response 
to concerns no matter who is involved; and 

 c. co-operate with police and/or other formal investigation 
procedure. 

◦ ACC People are not required, as an initial response, to establish or 
investigate if harm has occurred, but rather report reasonable 
suspicions or concerns of harm, including the grounds for 
concerns, to the Local Church Safer Churches Person/Team (or 
equivalent).



 A reasonable suspicion is a suspicion that is reasonable in the circumstances. 

 A reasonable suspicion means it is ‘probable’, not just ‘possible’. 

 It requires you to have some evidence, such as observations, information, or 

specialist training or experience, to inform and support your opinion. 

Considerations when forming a reasonable suspicion about harm to a child include:

➢ whether there are detrimental effects on the child’s body or the psychological state 

or emotional state:

➢ that are evident to the person, or

➢ that the person considers are likely to become evident in the future, and

➢ in relation to any detrimental effects mentioned above:

➢ their nature and severity, and

➢ the likelihood that they will continue, and 

➢ the child’s age. 



 A reasonable suspicion of harm exists where:

o a child tells you they have been harmed;

o someone else, for example another child, a parent, or an 

employee, tells you that harm has occurred or is likely to occur; 

o a child tells you they know someone who has been harmed (it is 

possible that they may be referring to themselves); 

o you are concerned at significant changes in the behaviour of a 

child, or the presence of new unexplained and suspicious injuries; 

or 

o the harm is witnessed.







 If a Local Church Safer Churches Person is not available, and the 

harm is currently occurring, or there are reasons to believe that a 

Child or Young Person is at risk, a report should be made 

immediately to the police and appropriate authorities. 

 Consider implications of Failure to Report/Failure to Protect 

offences.



DEALING WITH KNOWN OFFENDERS



 Churches, when deciding whether to allow known Child Sex Offenders to 
attend the church, need to balance the desire to show forgiveness and 
grace to the offender with the overriding moral and legal duty of care it 
owes to the children and families of the church.

 Clearly, the overwhelming obligation of the Church is to ensure that the 
children who attend the Church are safe from predatory behaviour.  Any 
desire to show forgiveness and grace must be subservient to this obligation 
to children.  

 If, on balance, the Church considers it cannot guarantee child safety, and 
continue to do so, it should not allow the attendance.







 An Undertaking / contract could be implemented to govern the involvement of a 

Known Offender within the Church as a risk management tool / plan. It is entered into 

by the Known Offender as a recognition of the terms and conditions on which he/she 

may attend the Church.

 Whilst the legal effect of an undertaking of this nature is limited (the Church cannot 

sue the Known Offender if they breach the Undertaking), it does clearly outline the 

expectations of the Church, and the ramifications for the Known Offender is they fail 

to meet these expectations.

 Of course, the Undertaking is only as good as the continued accountability of the 

Known Offender, and his supervision by the Church.  The Undertaking arguably 

places a higher burden on the Church to supervise the Known Offender in 

accordance with its terms.  If the Church lacks the resources to properly supervise 

the Known Offender in accordance with the Undertaking, it should ask the Known 

Offender to cease attending the Church.



Some provisions of the contract / undertaking could include (not 

exhaustive):

 Permission for the Church to provide the Known Offenders name, personal details 

and appropriate details of known offending history to pastors, Board and key leaders 

as appropriate

 The Known Offender never being alone with a child on church property or at church 

activities

 The Known Offender submitting to being accompanied by a nominated person to 

church activities where required and attending regular meeting with a church leader 

for accountability

 The Known Offender never having children at their house / never attending a families 

house where they have children



Some provisions of the contract / undertaking could include (not 
exhaustive):

 The Known Offender not having contact with other people known to have a history of 
child sexual abuse, at church or at home

 The Known Offender never going on overnight trips where children are involved

 The Known Offender never holding, caring for or babysitting children, even if other 
adults are in the room

A failure to comply with the undertaking / contract must result in the Known 
Offender forfeiting their right to attend the church. 

And, the Church should reserve the right to withdraw permission for the 
Known Offender to attend the church at their sole discretion



CLAIMS



• The insurance market is still adjusting since the findings of the Royal Commission into 

Institutional Responses to Child Sexual Abuse.

• Insurance coverage is becoming increasingly hard to obtain and with more and more 

carve outs.

• Churches should note that it is becoming common for insurers to specifically exclude 

coverage for any liability a church may incur as a result of a known child sex offender’s 

actions. If the church were deemed to be liable for the actions of a known child sex 

offender, it may need to meet the costs of this liability out of its own funds and assets.  

• This means that an affiliate church has increased financial exposure to any claims 

concerning known offender. It should therefore consider if it can afford / how it can 

manage the risk of persons of concern attending. 



 Historical claims are judged based on legal principles as in effect at 
the time of the abuse:

• Vicarious Liability

• Breach of Duty of Care

 Vicarious Liability

• An employer will be vicariously liable for torts committed by employees 
acting ‘in the course of employment’: Sweeney v Boylan Nominees Pty Ltd
[2006] HCA 19. 

• The meaning of “in the course of employment” is not always clear. 
 “Not everything that an employee does at work, or during working hours, is sufficiently 

connected with the duties and responsibilities of the employee to be regarded as within the 
scope of the employment,” per Gleeson CJ in New South Wales v Lepore [2003] HCA 4 at 
[40].

• Vicarious liability for criminal acts?

• Volunteers are not employees for vicarious liability. 



 Negligence/Breach of Duty of Care

3 elements in a negligence claim:

1. The defendant must have owed the claimant who was sexually abused as a child 

a duty of care.

2. The defendant must have breached that duty by failing to exercise the care that a 

reasonable person in the same position would have exercised. 

3. The damage suffered by the claimant was caused by that failure to exercise 

reasonable care/ the breach of that duty cased the claimant’s damage.  

• Historically, claimants had difficulty meeting each of these elements.

• Few decided cases in Australia, each is decided on the individual circumstances. 

• Evidence lacking in historical cases. 

• Appreciation of the risk of child abuse (at the time) was much less than today. 



 33D Duty to prevent child abuse 
◦ An institution has a duty to take all reasonable steps to prevent the abuse of a child by a person 

associated with the institution while the child is under the care, supervision, control or authority of the 
institution. (non-delegable duty)

 33E Proof of whether duty was breached (reverse onus of proof)

◦ (1) This section applies if a person associated with an institution abuses a child while the child 
is under the care, supervision, control or authority of the institution. 

◦ (2) The institution is taken to have breached its duty under section 33D unless the 
institution proves it took all reasonable steps to prevent the abuse. 

◦ (3) In deciding whether the institution took all reasonable steps to prevent the abuse, the 
matters that are relevant include—

 (a) the nature of the institution; and 

 (b) the resources that were reasonably available to the institution; and 

 (c) the relationship between the institution and the child; and 

 (d) the position in which the institution placed the person in relation to the child, including 
the extent to which the position gave the person—

 (i) authority, power or control over the child; or 

 (ii) an ability to achieve intimacy with the child or gain the child’s trust.



 33D Duty to prevent child abuse 
◦ An institution has a duty to take all reasonable steps to prevent the abuse of a child by a person 

associated with the institution while the child is under the care, supervision, control or authority of the 
institution. (non-delegable duty)

 33E Proof of whether duty was breached (reverse onus of proof)

◦ (1) This section applies if a person associated with an institution abuses a child while the child 
is under the care, supervision, control or authority of the institution. 

◦ (2) The institution is taken to have breached its duty under section 33D unless the 
institution proves it took all reasonable steps to prevent the abuse. 

◦ (3) In deciding whether the institution took all reasonable steps to prevent the abuse, the 
matters that are relevant include—

 (a) the nature of the institution; and 

 (b) the resources that were reasonably available to the institution; and 

 (c) the relationship between the institution and the child; and 

 (d) the position in which the institution placed the person in relation to the child, including 
the extent to which the position gave the person—

 (i) authority, power or control over the child; or 

 (ii) an ability to achieve intimacy with the child or gain the child’s trust.



As of 28 January 2022:

➢ Over 13,541 applications made

➢ 5,432 application currently being progressed 

➢ 115 applications on hold (because one or more 

institutions named in the application have not yet joined 

the scheme)

➢ 8,520 decisions made

➢ 8,124 offer of redress 

➢ 7,379 payments totaling over $636.3 million



Next Webinar

Tuesday

3rd May 12:30pm

ACC Webinar: Workplace Hybrid Models: Checks and Balance 

on mental health and supervision 

https://www.corneyandlind.com.au/acc-webinar-workplace-

hybrid-models-checks-and-balance-on-mental-health-and-

supervision/

https://www.corneyandlind.com.au/acc-webinar-workplace-hybrid-models-checks-and-balance-on-mental-health-and-supervision/


QUESTIONS?

PH: 07 3252 0011
Email: jessica.lipsett@corneyandlind.com.au
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