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Corney & Lind Lawyers Pty Ltd
➢ Mid size law firm – 18 lawyers + 24 staff
➢ Our focus areas 

Schools & Education

Not for Profit & Charity 

Commercial

Employment & Discrimination 

Personal Injury

Commercial Litigation

Family Law 

Criminal & Traffic

Estate & Elder Law 

➢ Our lawyers travel to you if needed

➢ Specialist lawyers committed to delivering “just redemptive outcomes®” with care, attention and integrity

➢ Based right next to the CBD opposite the RBWH transport hub

1. Introduction 
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Historically, the concept of “charitable purposes” was first introduced in the Preamble of 

the Statute of Charitable Uses 1601 as:

“Relief of the aged, impotent, and poor people; maintenance of sick and maimed soldiers and 

mariners, schools of learning, free schools, and scholars in universities, repair of bridges, ports, 

havens, causeways, churches, seabanks, and highways, education and preferment of orphans, 

for or towards relief of stock, or maintenance for houses of correction, marriages of poor maids, 

supportation, aid, and help of young tradesmen, handicraftsmen, and persons decayed, relief or 

redemption of prisoners or captives, aide or ease of any poor inhabitants concerning payments of 

fifteens, setting out soldiers of soldiers and other taxes.”

2. A quick refresher: Charitable purposes
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This concept then formed the basis of the four distinct charitable heads defined in the 

English decision of Commissioners for Special Purposes of the Income Tax v Pemsel

which was adopted by the Australian High Court in 2008. The four “heads of charity” 

recognised at common law are:

• the advancement of religion;

• the advancement of education;

• the relief of poverty; and

• other purposes beneficial to the community.

2. A quick refresher: Charitable purposes
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From 1 January 2014 the definition of “charitable purposes” was then expanded again when defined in the Charities Act 2013 (Cth) to be:

a) the purpose of advancing health;
b) the purpose of advancing education;
c) the purpose of advancing social or public welfare;
d) the purpose of advancing religion;
e) the purpose of advancing culture;
f) the purpose of promoting reconciliation, mutual respect and tolerance between groups of individuals that are in Australia;
g) the purpose of promoting or protecting human rights;
h) the purpose of advancing the security or safety of Australia or the Australian public;
i) the purpose of preventing or relieving the suffering of animals;
j) the purpose of advancing the natural environment;
k) any other purpose beneficial to the general public that may reasonably be regarded as analogous to, or within the spirit of, any of 

the purposes mentioned in paragraphs (a) to (j);
l) the purpose of promoting or opposing a change to any matter established by law, policy or practice in the Commonwealth, a State,

a Territory or another country, if:

i. in the case of promoting a change—the change is in furtherance or in aid of one or more of the purposes mentioned in 
paragraphs (a) to (k); or

ii. in the case of opposing a change—the change is in opposition to, or in hindrance of, one or more of the purposes 
mentioned in those paragraphs.

2. A quick refresher: Charitable purposes
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You can locate the charitable purpose(s) of your church in the objects clause of the church’s governing document. 
Typical objects that we include in an ACC church constitution for the charitable purpose of advancement of religion are:

• To advance the Christian religion and to preach and teach and generally to further the cause of the Gospel of the Lord Jesus Christ and to 
work for the building up and extension and renewal of the Christian Church.

• To meet for the worship of God, the Father, Son and Holy Ghost, the preaching and teaching of the Word of God and the administration of 
the Sacraments.

• To further propagate the Christian faith in Australia or elsewhere by the conduct of evangelism or by the establishment of further churches 
or missionary works with similar objects.

• To render spiritual oversight, care and assistance (whether material or otherwise) and such other help as may be deemed appropriate to, 
as far as practicable, meet the needs of persons to whom the church ministers.

• To make donations to, assist, undertake the oversight of or in any way co-operate with other churches, organisations, societies or 
individuals having similar objects.

• To provide such educational or other programmes or institutions as will assist members to live whole and balanced lifestyles and to be a 
blessing to the community in which they live.

• To be a co-operative fellowship of Australian Christian Churches.

You can also cross-check the objects listed in the church’s governing document with the charitable purpose(s) 
connected to the church’s ACNC registration by searching for the church on the ACNC charity register and viewing “the 
charity’s subtype history” under the history tab of the charity register profile.

3. The charitable purpose of your church: Where to find it
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• BRCs can only exist to solely advance religion, having an inability to advance any other 
charitable purpose(s).

• Being registered as a BRC therefore restricts the kinds of subsidiary charity “entities” that 
can be operated within the proper limits of ACNC registration.

• This means that for BRCs especially, it is extremely important to know what falls within the 
scope of advancing religion and what is considered advancing a different charitable 
purpose. 

Key indicators your church is a BRC:
› You are an unincorporated church and/or the governing document of your church is a trust 

deed;
› You have no obligation to provide the ACNC with financial reports, where the ACNC charity 

register records that financial reports are “not required – BRC”;

3. The charitable purpose of your church: Churches 

structured as Basic Religious Charities (BRCs)
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› It is a fundamental part of being a follower of Christ to live out the Christian faith.

› This means that there will be times where church activities, while directly related to scripture and the Christian religion may 

also fit within different charitable purposes.

› We are called to help those who are in need:

› Suppose a brother or a sister is without clothes and daily food. 16 If one of you says to them, “Go in peace; keep warm 

and well fed,” but does nothing about their physical needs, what good is it? 17 In the same way, faith by itself, if it is 

not accompanied by action, is dead. (James 2:14-17)

› In isolation, taking care of the poor may fit within the charitable purpose of advancing social or public welfare

› We are called to facilitate the teaching of the gospel:

› Let the message of Christ dwell among you richly as you teach and admonish one another with all wisdom through 

psalms, hymns, and songs from the Spirit, singing to God with gratitude in your hearts. (Colossians 3:16)

› In isolating, teaching may fit within the charitable purpose of advancing education.

› How can you tell if you are advancing religion or a different charitable purpose?

› Analyse the direct and main intentions of the activity. Ask yourself: are we undertaking this activity as a church to 

advance the Christian religion?

4. What is included in the charitable purpose of  

advancing religion?



Schools & Education|Not for Profit & Charity|Commercial|Employment & Discrimination|Compensation Law|Family Law|Estate & Elder Law | 

Migration | Litigation | Criminal & Traffic |  Instituional Abuse | Personal Injury & Compensation 
This presentation is information only not legal advice|© Corney & Lind Lawyers Pty Ltd | Page 9

› Operating a P – 12 school

› Operating a kindergarten

› Advocating for a political party

4. What is not included in the charitable purpose of  

advancing religion?
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The ACNC lists the following as being a non-exhaustive list of operations that advance 
education:
› Formal education
› Vocational training
› Publicly available research directed to expanding human knowledge
› Less formal education aimed at developing core life skills
› Providing prizes and scholarships.

Examples of charities the ACNC consider advance education include:
› Kindergartens, preschools, non-government schools, colleges and universities, industry 

training organisations
› Bodies for health or childbirth education
› Historical education societies, research institutes, Scouts and Guides groups
› Organisations offering academic scholarships and prizes.

5. Advancing education
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› Registered PBIs are eligible for DGR status in accordance with item 4.1.1 of the table 

in subsection 30-45(1) of the Income Tax Assessment Act 1997 (Cth).

› For ACNC purposes, a PBI is a “charitable institution with a main purpose of providing 

benevolent relief to people in need”.

› The ACNC has taken the view PBIs cannot have the advancement of religion as a 

direct charitable purpose.

› This may be changing - Global Citizen Ltd v ACNC – AAT decision -17 September 

2021 

› The PBI activities can however be conducted from the Christian worldview of the 

church with a motivation to be the hands and feet of Jesus.

6. Public Benevolent Institutions (PBIs)
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› The ACNC has a Commissioner’s Interpretation Statement for Public Benevolent 
Institutions that provides detailed information and guidance. The below general information 
is based on this interpretation statement.

› To be registered as a PBI, the entity must be registered as a charity, public, benevolent and 
an institution.

› Registered as a charity: The entity must be registered in its own right and separate from the church with the ACNC 
› Pubic: The entity must in practice benefit an extensive class of the public that is in need. For example, a PBI cannot 

be set up for the purpose of benefiting a single person. However, a PBI cannot benefit the whole public and can only 
benefit the class of the public requiring benevolent relief. A PBI must also have sufficient public control and 
accountability.

› Benevolent: A PBI must have benevolent relief as its main purpose, and that relief must be specifically targeted at 
people in need (and not the broader general community ) and provided to relieve the needs of those people. The 
ACNC Commissioner’s Interpretation Statement defined benevolent relief to be “relief of poverty or distress (sickness, 
disability, destitution, suffering, misfortune, or helplessness”. Furthermore, the poverty or distress that is relieved must 
be “of such seriousness as will arouse community compassion and thus engender the provision of relief”. 

› Institution: Regardless of incorporation or the kind of legal structure the entity operates as, an institution must be an 
entity that “brings into being the charitable purposes and intentions of its founders”. Typically we would establish PBIs 
as companies limited by guarantee.

6. Public Benevolent Institutions (PBIs)



Schools & Education|Not for Profit & Charity|Commercial|Employment & Discrimination|Compensation Law|Family Law|Estate & Elder Law | 

Migration | Litigation | Criminal & Traffic |  Instituional Abuse | Personal Injury & Compensation 
This presentation is information only not legal advice|© Corney & Lind Lawyers Pty Ltd | Page 13

Examples of activities that are PBI 

activities

Examples of activities that are not 

PBI activities

Crisis accommodation for the 

homeless and/or those escaping 

domestic violence

Playgroups, youth groups, social clubs 

(unless the demographic is in its 

entirety requiring benevolent relief)

Food banks for the homeless and/or 

marginalised

Providing food hampers for anyone 

who would like one

Financial management courses for the 

disadvantaged

Marriage courses and counselling

Supporting/establishing orphanage(s) 

in third world countries

Establishing a bible college in a third 

world country



Schools & Education|Not for Profit & Charity|Commercial|Employment & Discrimination|Compensation Law|Family Law|Estate & Elder Law | 

Migration | Litigation | Criminal & Traffic |  Instituional Abuse | Personal Injury & Compensation 
This presentation is information only not legal advice|© Corney & Lind Lawyers Pty Ltd | Page 14

› The ACNC: has the power to revoke the church’s charity status, enter into enforceable undertakings 
and/or provide directions. For the church, this could indirectly affect public reputation and the legitimacy 
of the church operation. 

› The ATO: can revoke the church’s status as a tax concession charity. This means the church will no 
longer be GST exempt, income tax exempt or have access to the FBT rebate. If the church loses its tax 
concession charity status retrospectively, the church will have to repay every tax concession previously 
claimed. 

› State regulators: Depending on the State, if federal charity status is revoked by the ACNC this could 
have the flow on effect of state regulators revoking available state tax concessions and/or 
revoking/requiring a new application for fundraising registration now that some States, such as South 
Australia and Victoria, rely on ACNC registration when authorising fundraising activities.

7. Consequences of straying outside your charitable 

purposes: For the church
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› Regardless of the legal structure of the church, all responsible persons (whether that 

be the directors, management committee members or trustees etc.) have director-like 

duties imposed:

› By the charity requiring compliance with the ACNC Governance Standards;

› By the State and Territory based incorporated association legislation;

› By the Corporations Act 2001 (Cth) [for the duties that are not turned off];

› At common law and equity; or

› By operation of the instrument of trust and state based trust legislation.

› In our opinion, all responsible persons of a church would have a duty to ensure the 

church is operating within its charitable purpose(s). 

7. Consequences of straying outside your charitable 

purposes: For the responsible persons
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7. Consequences of straying outside your charitable 

purposes: For the responsible persons
› The ACNC: has the power to suspend, remove or disqualify responsible persons from being responsible persons. This may 

have an impact in for-profit roles held by the responsible person. 

› The ATO: if the church loses its tax concession charity status retrospectively, the ATO can also hold the responsible persons 
of the church personally liable for any unpaid tax of the church. This personal liability exists for responsible persons of 
incorporated and unincorporated churches.

› ASIC: for churches incorporated under the Corporations Act 2001 (Cth), ASIC has the power to impose sanctions on 
directors, which by law cannot be paid or reimbursed by the church. Furthermore, ASIC considers it a criminal offence to act 
recklessly or intentionally dishonest and fail to exercise their powers and discharge their duties in the best interests of the 
church or for a proper purpose.

› State regulators: Where duties exist for management committee members in the relevant state or territory legislation, a 
breach of those duties may give rise to civil or criminal proceedings depending on both the particular duty and the jurisdiction 
concerned.

› Lawsuits from the church itself, the church membership or a generous donor: In some circumstances, duties are owed 
at common law to various stakeholders. Responsible persons could be sued personally for damages / equitable 
compensation for breaching the director-like duties referred to as fiduciary duties. The amount payable by the directors could 
extend to the detriment suffered by the church as a result of the duty breach.
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› On top of charity legislation, there is binding federal and state legislation regulating the operations of independent non-state schools. While State legislation 

differs in part, all non-state schools are bound by commonwealth legislation, the Australian Education Act 2013 (Cth) (the Act) and its associated Regulations.

› The basic requirements for approval as an approved authority are contained in s 75 of the Act and include “the proposed approved authority “does not conduct 

for profit any school in relation to which the application is made”.

› The not-for-profit requirement does not entail that the organisation cannot make a profit, but rather that its surplus and capital gain must be applied to the 

charitable purposes of the College and not shared with private individuals or non-charitable entities.

› When deciding if a school is conducted for profit, section 26 of the Australian Education Regulation 2013 (Cth) allows the Minister to consider, among other 

things, the following:

› Whether there are financial policies and practices in place; 

› The quality of those policies and practices; 

› Whether money derived from or relating to a school 

› has been applied for the purposes of the school or for the purposes of the functions of the authority or body; or

› has been distributed (whether directly or indirectly) to an owner of the authority or body, or any other person.

› A school cannot, as part of its charitable purpose of the advancement of Christian Education and in light of the re-current funding limitations, apply its income 

and assets other than for the purposes of the School.

› Regardless of the State the school operates in, the school must deal with related parties on arms length terms so that government funding and the accreditation 

of the school are not brought into question.

8. Subsidiary School/College
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8. Subsidiary School/College: When arms length terms 

are required

Church entity
School / 

College entity

Arms length terms required where school is providing any benefit to 

the church

Arms length terms not required where church is providing a benefit 

to the school / college. Teaching the gospel and discipling the next 

generation is encompassed in advancing the Christian religion.
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The easiest way for a church to maintain control of a PBI entity or a school is to draft the 
subsidiary’s governing document to include certain protections, which could include: 
› Requiring the church board to be the PBI entity’s board.
› Requiring the Senior Pastor of the church, from time to time:

› to be a permanent member of the board and automatic chairperson of the PBI 
entity; and/or

› to approve all member and/or director nominations before any appointments are 
made for the PBI entity. 

› If the church is incorporated: the church being the sole corporate member of the PBI 
entity.

› If the church in unincorporated: requiring the church council/responsible persons to 
be the members of the PBI entity.

8 & 9. The church maintaining control of an incorporated 

subsidiary entity
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› While PBIs are governed by the same pieces of legislation as churches, differing from schools, PBIs controlled by church 
entities are not exempt from dealing with the church on arms length terms.

› The related party provisions of the Corporations Act 2001 (Cth) are not turned off because the PBI and church are registered 
with the ACNC (unless Ltd is not part of the corporate name).

› These provisions require member approval and notification to ASIC for related party transactions unless an exemption 
can be relied upon.

› The key exception to this is found in section 210 of the Corporations Act 2001 (Cth):

Member approval [and notification to ASIC] is not needed to give a financial benefit on terms that:
(a)  would be reasonable in the circumstances if the public company or entity and the related party were dealing at 
arm's length; or
(b)  are less favourable to the related party than the terms referred to in paragraph (a).

› This means it will be necessary to determine what the arrangement would be if the church and subsidiary were two unrelated 
parties that do not have the ability to influence one another. To determine this, it may be necessary to:

› Obtain market valuations;
› Seek legal advice on appropriate and inappropriate transactions;
› Research other comparable transactions and the terms included in those transactions (e.g. what terms would 

ordinarily be included in a commercial license or lease agreement); 
› If in doubt, seek expert advice.

9. Subsidiary Care Arm: Public Benevolent Institution
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9. Subsidiary Care Arm: Public Benevolent Institution

When arms length terms are required

Church entity PBI entity

Arms length terms required where PBI is providing a benefit to the 

church

Arms length terms not required where church is providing a benefit 

to the PBI entity. Helping the poor and those suffering is 

encompassed in advancing the Christian religion.
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10. DGR Entities: What are they?
› Subdivision 30-B of the Income Tax Assessment Act 1997 (Cth) contains tables of entities eligible 

to be classified as Deductible Gift Recipients. 

› Sometimes an entire organisation is endorsed as a DGR and sometimes a fund/business unit 
operated by an organisation is endorsed as a DGR. Churches cannot be endorsed as a DGR as a 
whole entity BUT can operate a fund that is eligible for endorsement as a DGR

› Upon obtaining this DGR endorsement, the endorsed entity can issue tax deductible receipts to 
donors who give a gift of $2 or more.

› Entities endorsed as DGRs are able to receive both: 

› tax deductible gifts (such as monetary donations); and

› tax deductible contributions in certain circumstances (such as donations of land).

› There are 3 categories of DGR:

› Item 1 DGR: the funds, authorities and institutions that are eligible for endorsement as a 
DGR in their own right.

› Item 2 DGRs: ancillary funds that are established solely to provide resources to Item 1 
DGRs and establish new Item 1 DGRs (not relevant for churches).

› Item 4 DGRs: related to the Cultural Gifts Program (not usually relevant for churches).
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10. DGR Entities ‘available’ to Churches
DGR Entity Federal tax treatment Extent of DGR endorsement Brief definition

Registered Public 

Benevolent Fund

• GST Concession

• Income Tax Exemption

• FBT Exemption: up to 

$30,000 per employee

• DGR Item 1

Entire entity endorsed as DGR.

PBI operated as a stand alone

subsidiary entity of the church

“Charitable institution with a main purpose of providing benevolent 

relief to people in need”. [already discussed in this presentation]

Necessitous 

Circumstances 

Fund

• DGR Item 1 Fund endorsed as a DGR.

Fund operated within the 

church entity.

“A public fund established and maintained for the purpose of 

relieving the necessitous circumstances of one or more individuals 

who are in Australia”.

Cultural Fund Fund endorsed as a DGR.

Fund operated within the 

church entity.

School or college 

building fund 

• DGR Item 1 Fund endorsed as a DGR.

Fund operated within the 

church entity.

“A public fund established and maintained solely for providing money 

for the acquisition, construction or maintenance of a building used, or 

to be used, as a school or college by …. a society or association 

which is carried on otherwise than for the purposes of profit or gain to 

the individual members of the society or association”.
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Yes – but only in very specific circumstances.

› Churches currently have an ability to operate a School Building Fund for the purpose of a Sunday 
school or ministry school operated by the church as part of its advancement of religion.

› This may not be the case in the future, as the ATO can issue a new public tax ruling restricting the 
use of DGR Building Funds by churches at its discretion – A 2013 public tax ruling replaced the 
1996 ruling in response to a perceived misuse of School building funds by churches

› School building funds associated with church buildings are subject to a higher standard of scrutiny 
than stand-alone school building funds, a particularly high level of care is needed for both the 
application process and ongoing compliance with the DGR regime

› Our advice: This DGR fund is a feasible option if there is an established church ministry 
school already being operated, where the DGR requirements are already met. This is not a 
great option if the church ministry school is not fully operational.

11. Can a church operate a School Building Fund for 

church buildings?
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Section 30-25 of the Income Tax Assessment Act 1997 (Cth) provides DGR endorsement to the following types of entity: 

a public fund established and maintained solely for providing money for the acquisition, construction or maintenance of 
a building used, or to be used, as a school or college by... a society or association which is carried on otherwise than for 
the purposes of profit or gain to the individual members of the society or association

Taxation Ruling 2013/2 sets out the practical requirements for setting up and managing a School Building Fund
› The building fund must be established and maintained solely for use by a ‘School or College’;
› There must be a building, used as a school, by a qualifying body;
› There must be an “acquisition, construction or maintenance” of a building; and
› The fund must be established and maintained for the requisite purpose.

There are quite a few factors the the ATO consider when assessing if a “school” is being operated, which are:

a) The organisation has a quality of permanence;

b) It has a distinct identity;

c) It has a governing body which controls its affairs;

d) A set curriculum;

e) Instruction or training provided by suitably qualified persons;

f) The enrolment of students;

g) Some form of assessment and correction; and

h) The creation of a qualification or status that is recognised outside of the organisation.

11. A closer look: What is a School Building Fund?
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11. Is the church operating a school?
Factor Explanation

(a) The 

organisation has a 

quality of 

permanence

• The ministry school must be run by a governing body who meet the “responsible person” ATO 

requirements.

• This governing body must have delegated authority to determine the curriculum, select and appoint 

teachers/facilitators, make enrolment and award decisions, control the ministry school assets and 

premises – this must be evidenced in writing

• A Building Fund and associated governing rules must be established, either via regulations or a trust 

deed.

(b) It has a distinct 

identity; and 

(c) A governing 

body which 

controls its affairs

• These two factors are linked: by having a governing body appointed with responsibility over the ministry 

school’s management the ministry school has its own distinct identity

• The ministry school must be either an independent legal entity or an independent sub-committee within 

the church entity 

• The school must be functionally independent from the church

• One way to demonstrate independence is to operate a registered business name for the ministry school
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11. Is the church operating a school?
Factor Explanation

These factors are related to the ATO assessing whether the ministry school is providing  ‘regular, ongoing and systematic 

instruction in a course of non-recreational education.’

(d) A Set 

Curriculum; 

• The curriculum structure must be delivered as systematic education and not recreational education:

• If there is a mixture of both video training/materials and live teaching this must be timetabled in advance.

• Ideally the ministry school will have a detailed yearly schedule (1) indicating how the content will be 

delivered and progressed throughout the year, what classes will be offered etc. and (2) the proposed 

lecturer/facilitator responsible for each class.

(e) Instruction or 

training provided 

by suitably 

qualified persons.

• Facilitators/lecturers must have suitable qualifications for the area of training provided. 

• Generally we recommend having at least one lecturer with a Bachelor (or higher) degree in Christian 

Ministry or Theology. 

• Not every lecturer/facilitator has to hold an Australian recognized qualification, but all relevant 

qualifications must be documented
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11. Is the church operating a school?
Factor Explanation

These factors are related to the ATO assessing whether the ministry school is providing  ‘regular, ongoing and systematic 

instruction in a course of non-recreational education.’

(f) The enrolment 

of students.

• Must be a clear enrolment registration process, clear records of all current and past students;

• Must be appropriate enrolment policy and policies students and lecturers are ongoingly bound by 

(grievance policy, work health and safety policy, clear incident reporting process etc.)

(g) Some form of 

assessment and 

correction

• Cannot involve self-assessment of students, must be a clear method of assessment involving grading 

and progressive achievement.

• ‘Competent’ / ‘not yet competent’ would be sufficient.

h) The creation of 

a qualification or 

status that is 

recognised outside 

of the organisation

• Does not need to be an accredited qualification, recognised publicly or by all Christian churches

• Must be a “status” recognized by related

• Could also be recognition with other universities, university colleges or Vocational Education and 

Training providers if there is acknowledgment of completion of the ministry school course, by the 

independent provider giving credit for the study
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11. Other considerations: Use of a building as a school
› The ruling notes: ‘A building is a permanent structure, roofed and usually with walls and flooring.  A part 

of a building could qualify as a school building if it is a permanent, fixed and structurally delineated part of 
the building and it is capable of being made the subject of a separately identifiable legal or equitable 
interest.’

› If on the same premises as the church/part of a building used by the church for other purposes it must be 
specific and clearly delineated from the building(s) operated by the church for all of the other church 
activities, both in theory and practice.

› This separation should be demonstrated in the building floor plan, as well being practically marked as a school building (e.g. through internal and 
external signage).

› The ATO generally assesses whether a building is “used” by the school by evaluating “school use” vs 
“non-school uses”: 

› The building must have the character of being a school and must naturally look and feel like a school;

› Any non-school use must not materially limit the school use.

› The ATO will also be interested in the following ratios in deciding whether the building is a school 
building: 

› The amount of time put to school use relative to the amount of time put to non-school use.

› The number of people involved in the school use relative to the number involved in non-school use.

› The physical area of the building put to school use relative to the physical area put to non-school use.

› The extent to which the building has been adapted or modified in order to accommodate its school or non-school use.

› The extent to which the school organisation is able to control the use of the building.
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11. Other considerations: Acquisition, construction or 

maintenance of a building and establishing and 

maintaining the fund for the requisite purpose
› A ministry school acquires a building where the ministry school is either an owner, tenant or licensee of a 

school building where the ministry school is sufficiently able to control the building’s use.

› If a building is being constructed it will be important to show that steps have been taken to construct the 

building and its not simply a future desire.

› All funds raised must only be applied for the purpose of the fund, being typically restricted to:

› Payment for the lease/licence of the school building or mortgage repayments for the school 

building;

› Payment for any fixtures in the school building that are permanent additions to the building and are 

required for the operation of the school.
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› Regardless of the legal structure of the church, all churches registered with the ACNC must abide by ACNC Governance 
Standard 5, which outlines the duties of the responsible persons of the church. These duties include:

› To act with reasonable care and diligence;
› To act honestly and fairly in the best interests of the charity and its charitable purposes;
› Not to misuse the position or information they gain as director;
› To disclose and manage conflicts of interest;
› To ensure that the financial affairs of the charity are managed responsibly; and
› Not to allow the charity to operate while it is insolvent.

› Conflicts of interest must be managed as responsible persons have a duty to act in the best interests of the entity that they
are making a decision for. 

› When sitting on the Church board they must act in the best interests of the Church.
› When sitting on the subsidiary entity board they must act in the best interests of the subsidiary entity. Decisions can 

only be made in the best interest of the Church when sitting on the subsidiary entity board if the interests of the church 
are compatible with the best interests of the subsidiary entity and the conflicted board member(s) have not had their 
independent judgment and discretion otherwise fettered.

› When the best interests of the Church and subsidiary entity conflict, sitting on both the Church board and subsidiary entity 
board results in a category of conflict referred to as “conflict of duty”. Without management, there could be a breach of the
ACNC Governance Standards, having repercussions for the church, subsidiary entity and conflicted responsible person(s).

12. Managing Conflicts of Interest: Why is it important?
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1. Keep a Register of Interests.
2. Require that detailed minutes of the deliberations specifying the reasons why the proposed decision is in 

the best interests of the church/subsidiary entity.
3. Require that those who sit on the church board and subsidiary board absent themselves from 

deliberations and decision making of any proposed related party transaction between the two entities.
4. Have a clear, well documented conflict of interest process. We usually help clients do this by drafting and 

assisting them to adopt Conflict of Interest and Related Party Transaction Policies. The process should 
outline how, among other things:

› Conflicts should be disclosed;
› How conflicts will be recorded;
› For the subsidiary entities, what steps are required to ensure dealings with the church are on at 

least arms length terms (if not more favourable for the subsidiary entity);
› When conflicted board members should be absent from deliberations and voting.

5. Depending on the size of the subsidiary entity, establish board committee for the subsidiary entity which 
are not controlled by the church board (Finance, Risk & Compliance etc.).

12. How to Manage Conflicts of Interest with common 

boards



Schools & Education|Not for Profit & Charity|Commercial|Employment & Discrimination|Compensation Law|Family Law|Estate & Elder Law | 

Migration | Litigation | Criminal & Traffic |  Instituional Abuse | Personal Injury & Compensation 
This presentation is information only not legal advice|© Corney & Lind Lawyers Pty Ltd | Page 33

QUESTIONS?
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