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today’s
agenda
in four parts



1. Good governance – understanding 

structure and duties

2. ACNC External Conduct Standards update

3. DGR Status – ensuring compliance

4. Practical governance tips



What’s in a name?

• Schools may be structured as an incorporated association,

company limited by guarantee, a corporation established by 

statute, or various other legal entity types. 

• Education (Accreditation of Non-State Schools) Act 2017 s 17 –

governing body must always be a corporation. 

• Regardless of structure, the governors of any charitable 

institution bear duties which they must property discharge. 

Governance



Sources of duties

1. Governing Rules – constitution, charter, articles of 

association…

2. Common Law duties

3. ACNC Governance Standards; 

4. ACNC External Conduct Standards; 

5. Accreditation and Funding legislation:

• Education (Accreditation of Non-State Schools) Act 2017 

and Regulations (Qld); 

• Australian Education Act 2013 (Cth). 

Governance



Governing Rules

The Income Tax Assessment Act 1997 (Cth) section 50-50(2) charities 

enjoying tax concessions (emphasis added):

“(2) The entity must:

(a) comply with all the substantive requirements in its 

governing rules; and

(b) apply its income and assets solely for the purpose for which 

the entity is established.”

Governance



Governance 
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Governance Duties

Schools that are registered as charities must 

meet the ACNC Governance Standards and 

External Conduct Standards (if applicable).
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Governance Duties

Standard 1: Purposes and not-for-profit nature

Run as a not-for-profit and work towards the charitable purpose

Standard 2: Accountability to members

Standard 3: Compliance with Australian laws

Standard 4: Suitability to Responsible Persons

Standard 5: Duties of Responsible Persons
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Governance Duties

Governance Standard 1:

1. Ensure your governing document remains compliant (objects, not-

for-profit clause and winding up clause);

2. Run the school as a charity by following its purposes and exercising 

responsible financial management;

3. Provide information about the school’s purpose and how it meets it, 

on a public forum such as a website.
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Governance Duties

Governance Standard 5:

1. Act with reasonable care and diligence

2. Act honestly in the best interests of the charity and for its purposes

3. Not misuse the position of responsible person

4. Not to misuse information obtained in performing duties

5. Disclose any actual or perceived conflict of interest

6. Ensure that the charity’s financial affairs are managed responsibly

7. Not allow a charity to operate while insolvent
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The most recent ACNC Compliance report 

indicates that almost one-third of its compliance 

activity in the relevant year was to do with 

compliance with Governance Standard 5. 

https://www.acnc.gov.au/tools/reports/compliance-report

Governance
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External Conduct Standards

Aim: ensure charity resources are not being applied to terrorism, 

exploitation of vulnerable individuals, or other illegitimate purposes.

1. Activities and control of resources;

2. Annual review of overseas activities and record-keeping;

3. Anti-fraud and anti-corruption;

4. Protection of vulnerable individuals.
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External Conduct Standards
•Operates outside Australia in whole or in part

• Application

(2) This standard applies to a registered entity that is:

(a) operating outside Australia; or

(b) working with third parties that are operating outside Australia

•Regulation 50.4

50.4 Application—operating outside Australia

(1) For the purposes of this Division, a registered entity, or a third party, operates outside Australia if it operates 

outside Australia in whole or in part.

(2) However, a registered entity does not operate outside Australia only because it carries out activities outside 

Australia (including providing funds to be used outside Australia) that are directly related to the pursuit of the   

registered entity’s purposes in Australia and merely incidental to its operations in Australia.
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External Conduct Standards
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Governance

(3) The registered entity must:

a) take reasonable steps to ensure that its activities outside Australia are 

carried out in a way that is consistent with its purpose and character as 

a not-for-profit entity; and

b) maintain reasonable internal control procedures to ensure that 

resources (including funds) are used outside Australia in a way that is 

consistent with its purpose and character as a not-for-profit entity; and

c) take reasonable steps to ensure that the resources (including funds) 

given to third parties outside Australia (or within Australia for use outside 

Australia) are applied:

i. in accordance with the entity’s purpose and character as a 

not-for-profit entity; and

ii. with reasonable controls and risk management processes in place.

Standard 1 – Activities and Control of Resources 

(including funds)



Governance

• (3) The registered entity must obtain and keep records 

necessary to prepare a summary of its activities outside 

Australia on a country by country basis for each financial 

year during which it:

a) operates outside Australia; or

b) gives resources (including funds) to third parties 

outside Australia (or within Australia for use outside 

Australia).

Standard 2 – Annual Review of overseas activities and 

record keeping



Governance

• (3) The registered entity must take reasonable steps to:

a) minimise any risk of corruption, fraud, bribery or other 

financial impropriety by its responsible entities, 

employees, volunteers and third parties outside 

Australia; and

b) identify and document any perceived or actual 

material conflicts of interest for their employees, 

volunteers, third parties and responsible entities 

outside Australia.

Standard 3 – Anti-Fraud and Anti-Corruption



Governance

• (3) The registered entity must take reasonable steps to ensure the safety 

of vulnerable individuals outside Australia to the extent that those 

individuals are being provided with services, or accessing benefits, under 

programs provided by:

a) the registered entity; or

b) a third party in collaboration with the registered entity.

• (4) The registered entity must take reasonable steps to ensure the safety 

of vulnerable individuals outside Australia to the extent that those 

individuals are engaged by:

a)the registered entity; or

b)a third party in collaboration with the registered entity;
to provide services or benefits on behalf of the registered entity or the third 

party.

Standard 4 – Protection of Vulnerable Individuals



Government
Funding



Government Funding - Legislation

•Australian Education Act 2013 (Cth)

•Education (Accreditation of Non-state Schools) Act 

2017 (Qld) (“QLD Act”) → amended in 2017

•Education Act 1990 (NSW) (“NSW Act”) → amended in 

2014
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QLD Act
Section 77 → A school is eligible for 

government funding if the [accreditation] 

board is satisfied that the governing body 

meets the government funding 

eligibility criteria.

Funding



QLD Act
Section 10 → [A school] meets the government funding eligibility 

criteria if:
• ... the school will not, on or after its accreditation, be operated for profit;

• the governing body is not a party to, and does not intend to enter into, a 

prohibited arrangement in relation to the operation of the school;

• there is no direct or indirect connection between the governing body and another 

entity, and there will not on or after the school’s accreditation be a direct or 

indirect connection between the governing body and another entity, that could 

reasonably be expected to compromise the independence of the governing 

body when making financial decisions.
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QLD Act

Section 7

... a school is operated for profit if any profits made from the 

school’s operation are used for any purpose other than a purpose for 

advancing the school’s philosophy and aims...
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QLD Act
Section 8 → A “prohibited arrangement” is a contract or arrangement in relation to a 

school:

• entered into by a school’s governing body or proposed governing 

body and another entity not dealing with each other at arm’s 

length; and

• that is not, or will not be, for the benefit of the school;

... a contract or arrangement is not, or will not be, for the benefit of the school if the 

contract or arrangement is for property, goods or services:

• at more than reasonable market value; or

• that is not required to advance the school’s philosophy and 

aims, as stated in the school’s statement of philosophy and aims.

Funding



Case Study

Malek Fahd Islamic School Limited cases (2016 and ongoing)

•Funding revoked

•Issues:

•Lease / Licence payment amounts and in advance and length of tenure

•Loan terms

•Management and services charges

•Lack of Board policies and practices
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Regulatory activity

We are seeing increasingly more 

government activity into enquiring 

into inter-entity arrangements
Especially between churches and schools



• Church → School
Church owns land and leases/licences to school

• School → Church
School owns land and leases/licences to church

• School → Other Bodies
School owns land and leases/licences to other bodies

Transactions



Tips & Traps

• Arms-length commercial basis (for School → Other Entity)

s 8 of the QLD Act – can’t be a “prohibited arrangement”

Good evidence of market value required

• At or below market rates (for Other Entity → School)

Governors must act in the best interests of the School, which 

includes obtaining fair rent

Transactions



Tips & Traps

• Document the arrangement

Otherwise presumption of gift

• No back-dating

Generally not in the interests of the school to do so

Transactions



• Repayment of loans
Can’t be interest only indefinitely

If no re-payment date/term, payable on demand

• Document and obtain written evidence of market value
Reduce agreements to writing and obtain evidence of market 

value especially if there are related persons involved

• Insurance Arrangements
Who is responsible for insurance?

Transactions



Deductible Gift
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DGR Overview

• Deductible Gift Recipient (“DGR”) in a school context are a means of sourcing income for a school 

outside of ordinary revenue streams.

•What is a DGR?

•A fund/organisation which is endorsed by the Australian Taxation Office;

•Can receive tax deductible gifts (such as monetary donations); and

•Can receive tax deductible contributions (such as donations of land).

Categories of DGRs

• Organisation itself endorsed as a whole;

•Endorsed for operation of a Fund. 

Structure



DGR Overview

The most common types of DGRs operated by schools are:

•Building Fund;

•Scholarship Fund;

•Public Library;

•Necessitous Circumstances Fund; and

•Public Ancillary Fund.

•Building Funds, Scholarship Funds, Public Libraries and Necessitous Circumstances Funds generally 

operate as “funds” pursuant to a set of Rules. They form part of their controlling entity.

•Public Ancillary Funds are their own legal entity, controlled by a trustee. They are operated pursuant to a 

Trust Deed.

Structure
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Public Ancillary Funds

• In a school structure, PAFS can legally distribute to:

•Building Funds;

•Scholarship Funds;

•Public Libraries; and

•Necessitous Circumstances Funds.

•PAFS act as a central fundraising hub for any or all of the other DGRs.

•Public can gift to the PAF or to the other DGRs directly.

•Benefit of PAF: Trustee retains control in deciding which DGR to distribute to, depending on the needs of 

the school in that particular year.

Structure



Building Funds

•School Building Funds must have the following characteristics:

•The Fund must be a ‘public fund’;

•There must be a school;

•There must be a building (or an objective intention to acquire or construct a building);

•The building must be used as a school by a qualifying body; and 

•The use of the fund must be for an acquisition, construction or maintenance of a building. 

•Building Funds will generally rely on the registration of its controlling organisation as a charity with the 

ACNC and as a tax concession charity with the ATO. The Fund itself must obtain and maintain 

registration from the ATO as a DGR.

Structure



Scholarship Funds

A Scholarship fund must have the following characteristics:

• Fund must be a ‘public fund’;

• Must be a registered charity;

• It is established and maintained for the sole purpose of providing funds for eligible scholarships, 

bursaries or prizes. 

• Funds may be distributed in one of two ways:

• Directly to recipients of its eligible scholarships, bursaries or prizes; or

• Directly to another organisation to provide for these purposes (e.g. the school).

Structure



Scholarship Funds

• ‘Eligible Scholarship, Bursary or Prize’:

• Be a scholarship, bursary or prize within the “ordinary meaning" of those terms – this may be an 

ongoing or one off benefit payment to cover tuition fees or other related educational expenses;

• Be awarded to Australian citizens or permanent residents only; 

• Be open to individuals or groups of individuals throughout a State, territory or region of at least 

200,000 people;

• Promote the recipient’s education in an approved Australian course (or at an overseas educational 

institution for the purpose of study for a component of an approved Australian course; and

• Be awarded on merit or for reasons of equity. 

Structure



Public Libraries

1. Collection must be made available to the public (available to the entire student body);

2. Controlled by persons having a degree of responsibility to the community;

3. Is constituted as a Library, recognised as such by other people, and conducts itself in a way 

consistent with such a character;

4. It is an institution

• The Library must have an institution character separate from the school itself;

• Affairs of the Library must be separate from the general affairs of the school;

• The Library’s collection is readily distinguishable as that of a Library;

• The accounts of the Library are separate to the general accounts of the school; and

• Any gifts made to the Library are only used for the purposes set out in the Objects of the 

Library’s Rules.
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Necessitous Circumstances Funds

• Defined by the ATO as a public fund established and maintained to provide relief for persons in Australia 

who are in necessitous circumstances. 

• “Necessitous circumstances”:

• Refers to financial necessity only;

•A persons is in necessitous circumstances where their “financial resources are insufficient to obtain 

all that is necessary, not only for a bare existence, but for a modest standard of living in the 

Australian community”.

•An indicator of being in necessitous circumstances is where a person qualifies to receive income-

tested government benefits.
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Practical tips

• Board must be aware of its corporate structure and its related 

entities

• Keep an up-to-date corporate structure diagram, which sets out 

all reporting lines, right down to the admin staff



• Philanthropic structuring

• Multi-campus schools → same entity or new 

entity? Should you separate assets from 

operations?

• Profit making activities

• Old/redundant entities – get the house in order.



• Have a Delegations Policy
E.g. Who can approve, threshold etc

• Reconcile approved spending against actual 

spending



Responsible persons:

• Appropriate skill mix
E.g. Education, financial, legal, property

• Independent
Not effectively controlled by another entity; need a clear line of sight to the governors of the 

school

• Conflicts of Interest managed
Conflicts declared, minuted, conflicted directors absent themselves from decisions, market 

tested | Use a Conflicts Register | Pause at “Conflicts to declare” agenda item tabled 

Conflicts Register and update as required.



What should Directors be asking?

• Is this in the best interests of the school?

• Is this advancing education?

Advancing education includes making money to do so

• Is this at “market value” if any related entity or person involved?

Or am I making a decision in another entity’s interests?

• Does the Board have to make this decisions?



any

Questions?


