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Mandatory Reporting

•Personal Obligation on teachers

•Report to Child Safety if reasonable suspicion that child 

has suffered, is suffering or is at an unacceptable risk of 

suffering significant harm caused by physical or sexual 

abuse, and may not have a parent able and willing to 

protect them.

Child Protection 

Act 1999

•Obligation on all staff to report to Principal or Board 

member.

•Sexual abuse or likely sexual abuse (not physical). 

•Principal or Board member required to immediately 

report to Police. 

Education (General 

Provisions) Act 

2006



Child Protection Act 1999



Education (General Provisions) Act 2005





Section 229BB – Failure to protect child from child sexual offence

(1) “An accountable person commits a crime if-

a. The person knows there is a significant risk that another adult (the alleged offender) will 

commit a child sexual offence in relation to a child; and,

b. The alleged offender –

i. Is associated with an institution; or

ii. Is a regulated volunteer; and,

c. The child is under the care, supervision or control of an institution; and

d. The child is either:

i. Under 16 years; or

ii. A person with an impairment of the mind; and

e. The person has the power or responsibility to reduce or remove the risk; and

f. The person wilfully or negligently fails to reduce or remove the risk.” (emphasis added)
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Amendments to Criminal Code (Qld)

s229BC – Failure to report belief of child sexual offence committed in relation to child 

 (1) This section applies to an adult if –

(a) The adult gains information that causes the adult to believe on reasonable grounds, or ought 

reasonably to cause the adult to believe, that a child sexual offence is being or has been committed 

against a child by another adult; [NOTE – adult means a person above the age of 18 years]

(b) At the relevant time, the child is or was:

(i) Under 16 years old; or

(ii) A person with an impairment of the mind. 

 (2) If, without reasonable excuse, the adult fails to disclose the information to a police officer as soon as reasonably 

practicable after the belief is, or ought reasonably to have been, formed, the adult commits a misdemeanour. Max. 

penalty – 3 years.

 (4) Without limiting what may be a reasonable excuse for subsection (2), an adult has a reasonable excuse if:

(a) The adult believes on reasonable grounds that the information has already been disclosed to a police 

officer; or

(b) The adult has already reported the information under any of the following provisions, or believes on 

reasonable grounds that another person has done or will do so: (i) the Child Protection Act 1999; or (ii)  

Education (General Provisions) Act 2006.



 The Failure to Report offence differentiates itself to the Failure to Protect offence 

in that it applies to all adults and not just religious workers/volunteers. It will 

arise where the victim was under 16 at the time of the offence (so can apply to 

historical abuse claims) or suffers from a mental disability.

 The new provision provides examples of what may be considered a “reasonable 

excuse”. For example, where a person only gains the information after the child 

(the alleged victim) becomes an adult and the alleged victim does not want the 

information disclosed to a police officer. 

 There are reasonable excuse defences (such as the victim is now an adult and 

does not want the matter reported to police). However, “religious confession” is 

not a reasonable excuse.

 The new provisions will commence by proclamation – date yet to be confirmed.



 Section 229BB
◦ Failure to Protect

◦ The maximum penalty for this offence is five years imprisonment. 

 Section 229BC
◦ Failure to Report

◦ The maximum penalty for this offence is three years imprisonment
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 Corporations Act 2001 (Cth):
◦ The duty to act with care, skill and diligence – section 180;

◦ The duty to act in good faith and for a proper purpose - section 

181; 

◦ The duty not to improperly use position or information - section 

182; 

◦ The duty to avoid and manage conflicts of interest – section 191. 



 ACNC Governance Standards

• Governance Standard 1: Purpose and not-for-profit nature

• Governance Standard 2: Accountability to Members

• Governance Standard 3: Compliance with Australian laws

• Governance Standard 4: Suitability of Responsible Persons

• Governance Standard 5: Duties of Responsible Persons



Duties of responsible entities 

 A registered entity must take reasonable steps to ensure that its responsible entities are 
subject to, and comply with, the following duties:

a. to exercise the responsible entity's powers and discharge the  responsible entity's 
duties with the degree of care and diligence that a reasonable individual would 
exercise if they were a responsible entity of the registered entity;

b. to act in good faith in the registered entity's best interests, and to further the 
purposes of the registered entity;

c. not to misuse the responsible entity's position;

d. not to misuse information obtained in the performance of the responsible entity's 
duties as a responsible entity of the registered entity;

e. to disclose perceived or actual material conflicts of interest of the responsible entity; 
[including related party transactions]

f. to ensure that the registered entity's financial affairs are managed in a responsible 
manner;

g. not to allow the registered entity to operate while insolvent.



 Standard 1: Child safety is embedded in 

institutional leadership, governance and culture 
◦ The institution publicly commits to child safety and leaders champion a 

child safe culture. 

◦ Child safety is a shared responsibility at all levels of the institution. 

◦ Risk management strategies focus on preventing, identifying and mitigating 

risks to children. 

◦ Staff and volunteers comply with a code of conduct that sets clear 

behavioural standards towards children. 

◦ Staff and volunteers understand their obligations on information sharing 

and recordkeeping. 

Recommendation 13.1 - All schools should implement the Child 

Safe Standards identified by the Royal Commission. 



“Poor governance processes are another contributing factor to the risk of child 

sexual abuse, particularly in non-government schools. Good governance processes 

ensure that every school and its leaders understand their obligations to keep 

children safe, and are held accountable if they do not. Poor governance processes 

that lack transparency can obscure pathways of responsibility for responding to 

child sexual abuse and prevent school leaders and schools boards being held 

accountable for failures. The composition of school boards can also contribute to 

poor governance, such as when boards are predominantly made up of school alumni 

with a personal stake in upholding the reputation of the school.” 

“The potential for institutions as legal entities and their leaders as 

individuals to be held legally accountable for damage occasioned 

by child sexual abuse has great potential to drive cultural change 

and motivate institutions to take child safety more seriously.” 



 NSSAB Cyclical review – specifically 

looks at compliance with processes 

for reporting sexual abuse (mandatory 

reporting). 

◦ Required to submit copy of student 

protection policies and processes 

for compliance review. 

◦ Regulation section 16 – obligations 

on governing body (directors)

Recommendation 13.2 - State and territory independent 

oversight authorities responsible for implementing the Child Safe 

Standards should delegate to school registration authorities the 

responsibility for monitoring and enforcing the Child Safe 

Standards in government and non-government schools. 





o Lessons for all institutional governors on how to avoid similar outcomes. 

o Responsibility for misconduct – boards and senior management.

o Major failings of organisational culture and governance.

o Highlights – good governance includes challenging management, ensuring there is adequate 

disclosure of information to the Board to allow for informed decisions (and discharge of duty). 

o Culture cannot be legislated – but best practice includes 6 basic norms:

“We need to continue to challenge, to have a much bigger emphasis on compliance and to be 100 

per cent sure we are doing the right thing, and not just assuming because we have policies and 

procedures in place that we are complying with the law,” – Peter Warne (Chair, Macquarie Group)

4. Provide services that are fit for 

purpose;

5. Deliver services with reasonable care 

and skill; and

6. When acting for another, act in the best 

interest of that other.

1. Obey the law;

2. Do not mislead or deceive;

3. Act fairly;



 Historical claims are judged based on legal principles as in effect at 
the time of the abuse:

• Vicarious Liability

• Breach of Duty of Care

 Vicarious Liability

• An employer will be vicariously liable for torts committed by employees 
acting ‘in the course of employment’: Sweeney v Boylan Nominees Pty Ltd
[2006] HCA 19. 

• The meaning of “in the course of employment” is not always clear. 
 “Not everything that an employee does at work, or during working hours, is sufficiently 

connected with the duties and responsibilities of the employee to be regarded as within the 
scope of the employment,” per Gleeson CJ in New South Wales v Lepore [2003] HCA 4 at 
[40].

• Vicarious liability for criminal acts?

• Volunteers are not employees for vicarious liability. 



 Negligence/Breach of Duty of Care

3 elements in a negligence claim:

1. The defendant must have owed the claimant who was sexually abused as a child 

a duty of care.

2. The defendant must have breached that duty by failing to exercise the care that a 

reasonable person in the same position would have exercised. 

3. The damage suffered by the claimant was caused by that failure to exercise 

reasonable care/ the breach of that duty cased the claimant’s damage.  

• Historically, claimants had difficulty meeting each of these elements.

• Few decided cases in Australia, each is decided on the individual circumstances. 

• Evidence lacking in historical cases. 

• Appreciation of the risk of child abuse (at the time) was much less than today. 



 33D Duty to prevent child abuse 
◦ An institution has a duty to take all reasonable steps to prevent the abuse of a child by a person 

associated with the institution while the child is under the care, supervision, control or authority of the 
institution. (non-delegable duty)

 33E Proof of whether duty was breached (reverse onus of proof)

◦ (1) This section applies if a person associated with an institution abuses a child while the child 
is under the care, supervision, control or authority of the institution. 

◦ (2) The institution is taken to have breached its duty under section 33D unless the 
institution proves it took all reasonable steps to prevent the abuse. 

◦ (3) In deciding whether the institution took all reasonable steps to prevent the abuse, the 
matters that are relevant include—

 (a) the nature of the institution; and 

 (b) the resources that were reasonably available to the institution; and 

 (c) the relationship between the institution and the child; and 

 (d) the position in which the institution placed the person in relation to the child, including 
the extent to which the position gave the person—

 (i) authority, power or control over the child; or 

 (ii) an ability to achieve intimacy with the child or gain the child’s trust.
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Questions?
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