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today’s
agenda
in five parts



1. Governance Duties
2. Government Funding
3. Related Party Transactions
4. Financial Management
5. Practical Tips
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Governance Duties

•Schools that are registered as charities must 
meet the ACNC Governance Standards and 
External Conduct Standards (if applicable).

•They deal with how charities are run.

Governance



Governance Duties
Standard 1: Purposes and not-for-profit nature
Run as a not-for-profit and work towards the charitable purpose

Standard 2: Accountability to members

Standard 3: Compliance with Australian laws

Standard 4: Suitability to Responsible Persons

Standard 5: Duties of Responsible Persons

Governance



Governance Duties
Governance Standard 1:
1. Ensure your governing document remains compliant (objects, not-

for-profit clause and winding up clause);
2. Run the school as a charity by following its purposes and exercising 

responsible financial management;
3. Provide information about the school’s purpose and how it meets it, 

on a public forum such as a website.
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Governance Duties
Governance Standard 5:
1. Act with reasonable care and diligence
2. Act honestly in the best interests of the charity and for its purposes
3. Not misuse the position of responsible person
4. Not to misuse information obtained in performing duties
5. Disclose any actual or perceived conflict of interest
6. Ensure that the charity’s financial affairs are managed responsibly
7. Not allow a charity to operate while insolvent

Governance



Governance Duties
External Conduct Standards

1. Activities and control of resources;
2. Annual review of overseas activities and record-keeping;
3. Anti-fraud and anti-corruption;
4. Protection of vulnerable individuals.

Governance



NSSAB
1. Majority of the Board (ideally all of the Board) unrelated and 

independent;
2. All Board members to have current Blue Cards (Working With 

Children Cards) at all times;
3. Keep NSSAB updated of any Board changes within 28 days;
4. Change of governing body considerations.

Governance
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Government Funding - Legislation

•Australian Education Act 2013 (Cth)

•Education (Accreditation of Non-state Schools) Act 
2017 (Qld) (“QLD Act”)  amended in 2017

•Education Act 1990 (NSW) (“NSW Act”)  amended in 
2014

Funding



QLD Act
Section 77  A school is eligible for 
government funding if the [accreditation] 
board is satisfied that the governing body 
meets the government funding 
eligibility criteria.
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QLD Act
Section 10  [A school] meets the government funding eligibility 
criteria if:

• ... the school will not, on or after its accreditation, be operated for profit;

• the governing body is not a party to, and does not intend to enter into, a 
prohibited arrangement in relation to the operation of the school;

• there is no direct or indirect connection between the governing body and another 
entity, and there will not on or after the school’s accreditation be a direct or 
indirect connection between the governing body and another entity, that could 
reasonably be expected to compromise the independence of the governing 
body when making financial decisions.
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QLD Act
Section 7
... a school is operated for profit if any profits made from the 
school’s operation are used for any purpose other than a purpose for 
advancing the school’s philosophy and aims...
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Disorganisation and risks

QLD - If arrangement is so disorganised that educational 
objectives and not-for-profit nature can’t be ascertained.

NSW – So disorganised that it is “... Unreasonable in the 
circumstances having regard to the fact that financial 
assistance is provided to or for the benefit of the school...”
(s 83C NSW Act)
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Case Study
Malek Fahd Islamic School Limited cases (2016 and ongoing)

•Funding revoked
•Issues:

•Lease / Licence payment amounts and in advance and length of tenure
•Loan terms
•Management and services charges
•Lack of Board policies and practices
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Distance Education
Consider funding implications.
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• Common issues the Departments of Education look for when 
assessing schools/colleges;

• Practical measures for schools/colleges to implement to be 
compliant;

• What happens during a Department of Education investigation?

• What are the relevant penalties and enforcement actions?

Funding
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QLD Act
Section 8  A “prohibited arrangement” is a contract or arrangement in relation to a 
school:

• entered into by a school’s governing body or proposed governing 
body and another entity not dealing with each other at arm’s 
length; and

• that is not, or will not be, for the benefit of the school;

... a contract or arrangement is not, or will not be, for the benefit of the school if the 
contract or arrangement is for property, goods or services:

• at more than reasonable market value; or
• that is not required to advance the school’s philosophy and 

aims, as stated in the school’s statement of philosophy and aims.
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• Church  School
Church owns land and leases/licences to school

• School  Church
School owns land and leases/licences to church

• School  Other Bodies
School owns land and leases/licences to other bodies

Transactions



Tips on leases and licences

Transactions

LEASE LICENCE
Exclusive possession No exclusive possession
Can be registered Cannot be registered
Lease of part of a lot exceeding 
10 years  subdivision

Licence of part of a lot 
exceeding 10 years  No 
subdivision



Tips & Traps

• Arms-length commercial basis (for School 
Other Entity)
s 8 of the QLD Act – can’t be a “prohibited arrangement”
Good evidence of market value required

• At or below market rates (for Other Entity  School)
Governors must act in the best interests of the School, which 
includes obtaining fair rent

Transactions



Tips & Traps

• Document the arrangement
Otherwise presumption of gift

• No back-dating
Generally not in the interests of the school to do so

Transactions



Things to consider
• Repayment of loans

Can’t be interest only indefinitely
If no re-payment date/term, payable on demand

• Document and obtain written evidence of market value
Reduce agreements to writing and obtain evidence of market 
value especially if there are related persons involved

• Insurance Arrangements
Who is responsible for insurance?

Transactions



Regulatory activity

We are seeing increasingly more 
government activity into enquiring 
into inter-entity arrangements
Especially between churches and schools



Effects of litigation
When regulators get involved, 
governors of friendly entities can 
start to close ranks and entities 
become un-aligned
Malek Fahd case – the church and the 
school are now litigating against each other



Financial

Management



… in addition to guidance under the previous 
headings

• Have a Delegations Policy
E.g. Who can approve, threshold etc

• Reconcile approved spending against actual 
spending



Practical

Tips



• Appropriate skill mix
E.g. Education, financial, legal, property

• Independent
Not effectively controlled by another entity; need a 
clear line of sight to the governors of the school

• Conflicts of Interest managed
Conflicts declared, minuted, conflicted directors 
absent themselves from decisions, market tested

The Board



What should Directors be asking?
• Is this in the best interests of the school?

• Is this advancing education?
Advancing education includes making money to do so

• Is this at “market value” if any related entity or person involved?
Or am I making a decision in another entity’s interests?

• Does the Board have to make this decisions?
The back-dating risk

The Board



Other Considerations
• Board must be aware of its corporate structure and its related 

entities

• Keep an up-to-date corporate structure diagram, which sets out 
all reporting lines, right down to the admin staff

• NSSAB requirement to have appropriate student welfare 
processes - WHS Policy and Child Protection Policy

Structure



Other

Observations



• Philanthropic structuring

• Multi-campus schools  same entity or new 
entity? Should you separate assets from 
operations?

• Profit making activities

• Old/redundant entities – get the house in order.



any

Questions?



Nina Flewell-Smith, Director
Phone: 07 3252 0011
Email: Nina.Flewell-Smith@corneyandlind.com.au

CONTACT
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