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Corney & Lind Lawyers Pty Ltd 
 

 Mid size law firm – 18 lawyers + 30 staff 
 

 Our focus areas  
 

Schools & Education 

Not for Profit & Charity  

Commercial 

Employment & Discrimination  

Personal Injury 
 

Commercial & Construction Litigation 
 

Migration & Visas 
 

Family Law  
 

Criminal & Traffic 
 

Estate & Elder Law  
 

Our lawyers travel to you if needed 
 

Specialist lawyers committed to delivering “just redemptive outcomes®” with care and integrity 
 

Based right next to the CBD opposite the RBWH transport hub 
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Coming soon: 

 

• Top Employment and Independent Contracting Tips for Schools 

• Structuring to move DGR money to the recurrent expenditure of School operations 

• Impact of Family Law on enrolments 

• Managing Parent Debts  

 

 

 

Today’s Webinar: 

 

Outsourcing, sub-contracting and licensing, for the provision of financially viable education-related services. 
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Outsourcing 

 An agreement between the school and a service provider in which the service provider promises to provide services.  

 Services might include, for example, data processing and information management, using its own staff and equipment, and 
usually at its own facilities. 

 Typically, outsourced tasks are tasks that a school could perform in-house but outsourcing is a cost-efficient solution to allow 
schools to focus their resources on other tasks that cannot be outsourced. 

 Further examples include outsourcing your book-keeping, your tuck-shop, and before and after school care. 

Sub-Contracting 

 Similar to outsourcing (and occasionally interchangeable), this typically refers to the hiring of a person or company to perform 
a specific task, usually one which the school does not have the capacity / capability to undertake themselves. 

 This may include sub-contracting a tennis coach, a grounds keeper, or a therapist. 

Licensing Agreements 

 Where the licensor grants the licensee the right to produce and sell goods, apply a brand name or trade mark, or use patented 
technology or equipment owned by the licensor. 

 This may include, for example, where the school enters into a licensing agreement (as licensee) for the use of educational 
software to supplement its curriculum; or  

 The school may be the licensor in an agreement to license out the use of its equipment, facilities  or part of its premises  
(such as a gymnasium with equipment, or swimming pool facilities). 

Outsourcing, Sub-contracting and Licensing – all just “Contracting” 
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The first question for schools is not – How can we save as much money as possible? 

 

It is – How do we fulfil our non-delegable duty of care to our students? 

 

General Duty of Care: 

• Can be delegated by shifting the onus for the discharge of the duty to someone else contractually. 

• Can be discharged by the person to whom the duty is owed voluntarily assuming the risk. 

 

Non-delegable duty: 

An exceptional common law duty to take reasonable care which cannot be discharged by entrusting 

performance to an independent contractor; the principal will be liable for the contractor’s negligence in the same 

way that the principal would be vicariously liable if the negligence were committed by an employee in the course 

of employment. 
-New South Wales v Lepore (2003) 212 CLR 511; Encyclopaedic Australian Legal Dictionary, LexisNexis, Australia. 

 

A school’s duty to its pupils is non-delegable.  
-Commonwealth v Introvigne (1982) 150 CLR 258 . 

 

Negligence arises from a breach of a teacher’s duty of care to students that has caused reasonably foreseeable harm 

or injury to a student, for which damages (compensation) may be awarded, whether the breach is a result of the 

school’s employee or a third party.  

 
 

Outsourcing, Sub-contracting and Licensing – Non-delegable duty of care 
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How do we fulfil our non-delegable duty of care to our students? 

 

Non-delegable Duty of Care: 

 

• Limits on what can be outsourced or sub-contracted 

 

• Consider costs of outsourcing against obligation to fulfil non-delegable duty (5 staff versus 2 contractors?) 

 

• Consider licenses of part of school premises (Children under the operator’s care? Proximity to classes? 

  Contact with children?) 

 

• Consider insurance requirements 

 

• Consider supervision requirements 

 

• Consider reputational risk 

 

 

Schools need to remain mindful they will be held responsible for the care of their children. 
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 Big pitfall in contracting for schools = inadequate contract specifications  

o Contract fails to comprehensively specify what duties the other party will (and will not) perform  

o Can lead to frustration of the agreement, clashes with management, inefficiencies and reputational damage. 

 

 Get it right to seek to avoid potential conflicts between contractors and school management about the provision of services. 

 

 The best time for negotiating appropriate terms is prior to signing the agreement. 

 

 Clearly set out the school’s expectations of how the agreement is to be performed: 

o Schools have an expectation of behavior and conduct for professionals working in association with the school  

  – make this clear. 

o Need to consider whether the agreement adheres to all the necessary regulations  

   – for example, including blue card requirements. 

o What information or representations are you relying upon?  

  – consider including in agreement (false or misleading representations versus entire agreement clauses). 

 

 

 

 
 

Outsourcing, Sub-contracting and Licensing – Contract Issues 

Schools & Education|Not for Profit & Charity|Commercial|Employment & Discrimination|Compensation Law|Family Law|Estate & Elder Law 
This presentation is information only not legal advice|© Corney & Lind Lawyers Pty Ltd | Page 7 

  



 Clearly set out the school’s expectations of how the agreement is to be performed: 

o Term: duration of the agreement – indefinite or for specific period only? 

o Fees and invoicing:  

o Provisions about GST?   

o Invoicing cycles? (we recommend short invoicing cycles i.e. 14 days) 

o Variation of fees – how much notice is required?  

o What about incidental costs of performing the service – how should they be recovered by sub-contractor? 

o Supplier’s Personnel:  

o How will the School deal unprofessional or unsatisfactory conduct of a person engaged by the sub-contractor?  

o What type of assurance will you have that the supplier’s personnel hold the necessary, relevant and up-to-date 
credentials and are capable of performing the task? 

o Especially relevant considering the school’s non-delegable duty of care, to ensure the school does what is 
reasonably necessary to discharge its duty of care. 

o Confidentiality and Privacy Laws:  

o This is of particular importance in the context of schools; privacy laws in respect of students especially, must be 
adhered to by sub-contractors – the School should make sure this is clear. 

o Intellectual property:  

o In which party will intellectual property vest?  

o Usually in a subcontracting or outsourcing arrangement it will remain with the party who developed the 
particular property in question, however this should be clear in the agreement. 
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Outsourcing, Sub-contracting and Licensing – Contract Issues 



o Is there anything unusual or onerous in the agreement?  

o consider breaches of Australian Consumer Law – i.e. Warranties regarding licensed goods being fit for purpose,  

o Unfair contract terms (see s 24(1) ACL: 

o that would cause a significant imbalance in the parties’ rights and obligations arising under the contract; and  

o that is not reasonably necessary to protect the legitimate interests of the party who would be advantaged by the term; and  

o that would cause detriment (whether financial or otherwise) to a party if it were to be applied or relied on.) 

 

o Is the school sufficiently protected? 

o Liability and Indemnity: essential considerations for both parties – who will be liable for what?  

o How far will that liability extend? 

o Contracting parties usually seek to be indemnified from claims that arise from the willful or negligent acts or  
omissions on the part of schools, however schools need to ensure the contractor’s liability is not disproportionately 
limited in the event that the contractor is at fault. 

o Ensure the contractor has their own professional indemnity and public liability insurance. 

o Whether a school ought to be noted on the contractor’s insurance policy is a question of degree 

o Landlords of commercial premises would generally ensure they are never left uninsured in terms of the liability event. 

o A school may rely upon a contractual indemnity and its own insurance, however if a significant claim arises, in relation to 
which the contractor’s insurance must respond.  Whether the school’s loss is covered by the contractor’s insurance will be a 
matter for the contractor, unless the school is noted on their policy. 

o School representatives should refuse signing as guarantors – no personal benefit to be obtained, no personal risk 
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 Warranties, indemnities and guarantees  

o Require reasonable care and skill in performing service 

o Require adherence to Workplace Health and Safety policies and procedures 

o Consider, can the school perform the promises set out in the agreement?  

o Consider, what if the services or obligations are not performed adequately (requirement to notify and remedy)? 

 

 The supply of materials and equipment:  

o Who will be required to provide what for the execution of the services under the agreement? At whose expense? 

o For example: sub-contracting a tennis coach – is it the duty of the school or the coach to provide the rackets, balls and 
other equipment necessary to provide the service? Who is responsible for the cost of replacing the equipment? Who will 
pay to market the service?  

o Usually this will be the school, however different outsourcing arrangements may call for different parameters around this. 

 

 Termination clause:  

o How can the agreement be terminated? Will written or oral notice be sufficient? 

o What happens in the event of a breach? The contract should provide opportunity for the other party to remedy the breach 
(depending on the seriousness of the breach).  How long will the notice period be?  Akin to s 124 PLA. 

o If there is no remedy within a reasonable time, will this automatically cause the termination of the agreement? 

o Must anything occur on the termination of the contract – i.e. the return of all property within a certain period of time? 
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 General clauses 

o Force majeure 

o Amendments to agreement 

o No merger 

o Further assurances 

o Jurisdiction  

o No waiver 

o Independent advice 

o Costs 
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1. Licensing from third party providers 

• Intellectual property (copyright, patented technology, registered designs, trade marks) 

• Software (educational, data collection, reporting) 

• Goods (tables, chairs, sporting equipment, AV equipment, industrial technology tools) 

 

 

2. Licensing part or all of School premises to third parties 

• Pool or Gymnasium facilities 

• Sporting fields 

• School and ancillary buildings (classrooms, offices, assembly halls, residential accommodation) 

 

 

3. Licensing School personal property to third parties 

• Intellectual property (copyright, registered designs, trade marks) 

• Goods (tables, chairs, sporting equipment, AV equipment, significant artworks) 

• Motor vehicles (school bus, staff vehicles) 

 

 

Licensing – Specific Types 
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Have you considered: 

• Quality control and compliance measures  

• Indemnification by Licensor 

• Indemnification by Licensee 

• Scope of the license (for example, software) 

o Can the students have access at home or off campus without breaching the agreement?  

o How many students can use the software? 

• Right to sub-license? Right to assign or transfer? 

• How will supply occur?  

• Implied Warranties 

Licensing from third party providers – Specific Pitfalls and Tips 
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What types of arrangements exist with respect to the use of land and facilities? 

 

 School owns the land outright 

o Consider, was the building built using funds from a School or College Building Fund? 

o The building’s use for school purposes must be substantial. 

 

 School owns the land subject to mortgage 

o Consider the terms of the mortgage. 

o Is there a requirement to consult with, or obtain consent of, the secured financier prior to licensing?  

 

 School leases the land 

o Consider the terms of the lease. 

o Is Landlord consent necessary prior to licensing? 

Licensing part or all of School premises – Specific Pitfalls and Tips 
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Is there a security interest? 

 

Does the transaction create an interest in personal property that, in substance, secures payment or performance of an obligation? 

- For example, Retention of Title; see s 12(1) Personal Property Securities Act 2009 (Cth) (PPSA). 

 

Is there a PPS Lease? Section 13(1) PPSA defines this as a lease or bailment of goods for a term: 

• of more than 1 year, or  

• which is indefinite, or  

• that is automatically (or at the option of one party) renewable such that it might exceed 1 year, or 

• of up to 1 year, where the lessee or bailee retains (substantially) uninterrupted possession for more than 1 year  

(with consent), 

• Note: Does not include lessees or bailees not regularly engaged in the business of leasing or bailing goods (s 13(2) PPSA). 

 

If the PPSA applies and you have not perfected your security interest, you are at risk of losing your personal property. 

 

To avoid doubt: 

• Use short term licence agreements with a fixed (definite) term. 

• Take discrete advice if you are in the habit of hiring our goods. 

• Title (ownership) is no longer king. 

Licensing of School personal property – Specific Pitfalls and Tips 
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Schools, Colleges and Educational Institutions are in the business of shaping lives and culture.  

 

When outsourcing, sub-contracting and licensing, seek out early advice to ensure contract terms are 

fair and sufficient in setting the School’s expectations and prioritizing the care of students. 

 

We are committed to: 

• intentional listening to perceive and discern your purpose, the needs of those you serve,  

and what safeguards are required to protect your institution; 

• careful, regularly communicated costing; and 

• exercising practical knowledge in the implementation of advice so that solutions that are 

tailored to the level of risk being managed. 

Outsourcing, Sub-contracting and Licensing  
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     07 32520011        www.corneyandlind.com.au      

Name: Kathleen Watt 

Position: Associate 

Email: kathleen.watt@corneyandlind.com.au 

 

Contact 
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Free 45 minute consultation 
with one of our Senior School Lawyers 
 

›  At your convenience 

›  At your location 

FREE OFFER 

School Health Check 



FRIDAY 

16th  June 2017 @ 10:00am 
 

Top Employment & Independent 
Contracting Tips for Schools 

corneyandlind.com.au/free-school-law-webinar-series/ 

Next Webinar 
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