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Corney & Lind Lawyers Pty Ltd 
 

 Mid size law firm – 18 lawyers + 30 staff 
 

 Our focus areas  
 

Schools & Education 

Not for Profit & Charity  

Commercial 

Employment & Discrimination  

Personal Injury 
 

Commercial & Construction Litigation 
 

Migration & Visas 
 

Family Law  
 

Criminal & Traffic 
 

Estate & Elder Law  
 

Our lawyers travel to you if needed 
 

Specialist lawyers committed to delivering “just redemptive outcomes®” with care and integrity 
 

Based right next to the CBD opposite the RBWH transport hub 
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Coming soon: 

 

• Outsourcing, Contracting and Licensing – Pitfalls and Tips 

• Top Employment and Independent Contracting Tips for Schools 

• Structuring to move DGR money to the recurrent expenditure of School operations 

• Impact of Family Law on enrolments 

• Managing Parent Debts  

 

I’m not going to consider the legal challenges that those webinars will explore ... I have a few others that are current and emerging 

large challenges for schools.  

 

Without wanting to be alarmist, these are potentially school ending challenges ... 

 

C&L School Law Webinar Series 2017 
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• Response to recommendations of the Royal Commission into the sexual abuse of children in an Institutional context 

• Every State and Territory has or is moving to completely remove the usual limitation periods that apply to personal injury claims by the survivors 

of sexual abuse as a child (usually whether or not in an institutional context) 

• Result = claims may be bought at any time during the life-time of the survivor (often even if there was a prior settlement) 

• Therefore for a 50-60 year old survivor the claim may relate to events that took place 40-50 years ago 

• Plaintiff lawyers are already circling 

• More further substantive law reform is also likely (so watch this space) e.g.:  

o the reversal of the onus of proof for prospective claims 

o the “raking in” of assets held in related charitable trusts 

What do School leaders need to be doing? 

1. Current & go forward insurance –  

 adequacy of cover on whatever basis the liability may arise (breach of duty of care, vicarious liability, breach of non-delegable duty, 

including if the action was criminal) 

 Consider “know offenders” exclusions. Normally broadly drafted to include not just those “convicted” but those who had some 

investigation, not even a full investigation, even for assaults (not just sexual assaults) 

2.  Current & go forward record keeping – year by year. This is what we were doing in 2017, 2018, 2019 etc 

3.  What to ‘record keep’ about –  

  What steps the School took to prevent abuse occurring by officers, employees, agents, volunteers and contactors 

  What processes were adopted to allow students to report concerns and how those concerns were addressed 

4. Review and update policies & practices re Point 3 

5. No silence about at risk non-official events – where silence may mean that the school may have “(whether by act or omission) facilitated, 

increased, or contributed to ... the circumstances or conditions giving rise to the risk of sexual abuse of children” (a proposed Qld amendment) 

6.  Current governors – enquire now of past Principals and Board Chairs of potential claims 

7.  What to do now about past insurance and records? 

 Preserve records (do not destroy) 

 Trace insurance, insurers (do they still exist) and scope of cover (while there may be people or records external to the School that could 

assist). The level of resource applied will depend on the likelihood of claims. 

Challenge 1 : Responding to the removal of limitation periods for claims by 

survivors of child sexual abuse   
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Prince Alfred College Incorporated v ADC [2016] HCA 37 (5 October 2016) 
 

A student was enrolled as a boarder in the boarding house of the school in 1962, when aged 12 years. The student was sexually 

assaulted on at least 20 occasions over eight months in 1962 by a boarding house master, Bain, who was later convicted for 

indecent assault in relation to his abuse of the appellant and other former boarders. 

 

Proceedings were commenced in 2008, well after the expiry of the limitation period which expired in 1973 when the victum turned 

24.  

 

The Victim lost at first instance (Supreme Court of SA) on the basis of liability and time, won on appeal (full court of the Supreme 

Court of SA) and lost on appeal to the High Court on the basis of time (and evidentiary problems given the passage of time). The 

time limitation is being removed. The HC did take the opportunity to provide some guidance in a joint judgement of 5 of the 7 judges: 

 

“... [I]n cases of this kind, the relevant approach is to consider any special role that the employer has assigned to the employee and 

the position in which the employee is thereby placed vis-à-vis the victim.  

 

In determining whether the apparent performance of such a role may be said to give the "occasion" for the wrongful act, particular 

features may be taken into account. They include  

authority,  

power,  

trust,  

control and  

the ability to achieve intimacy with the victim. The latter feature may be especially important. Where, in such circumstances, the 

employee takes advantage of his or her position with respect to the victim, that may suffice to determine that the wrongful act should 

be regarded as committed in the course or scope of employment and as such render the employer vicariously liable.” (para 81) 

Challenge 1 : Responding to the removal of limitation periods for claims by 

survivors of child sexual abuse - continued   
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Prince Alfred College Incorporated v ADC [2016] HCA 37 (5 October 2016) 
 

It is evident from the primary judge's reasons with respect to liability that her Honour was alert to the importance of the evidence 

concerning the actual role assigned to Bain by the PAC to any determination of liability. The evidence did not permit her Honour to 

determine that question. Much of the evidence necessary to a determination had been lost. That raised a question as to whether the 

PAC could have a fair trial on the issue of liability. Further, as will be seen from what follows, the PAC would be prejudiced in other 

ways if it were required to defend an action at this late juncture. (Para 85 – Majority joint judgement HC) 

 

Recommendation 91 of the Royal Commission: 

“... State and Territory governments should introduce legislation to make institutions liable for institutional child sexual abuse by 

persons associated with the institution unless the institution proves it took reasonable steps to prevent the abuse. The ‘reverse onus’ 

should be imposed on all institutions ....” 

 

Recommendation 92 

“For the purposes of ... the imposition of liability with a reverse onus of proof, the persons associated with the institution should 

include the institution’s officers, office holders, employees, agents, volunteers and contractors. ...” 

 

The Commission noted – “We are satisfied that the reverse onus of proof should apply prospectively only and not retrospectively.” 

(page 493, Redress and Civil Litigation Report , 2015, which pre-dated the HC judgment)  

 

Query: Will there now be pressure to make the reversal of the onus of proof retrospective? 

 

Read: Redress and Civil Litigation Report https://www.childabuseroyalcommission.gov.au/getattachment/65eccf58-ec82-45b6-934d-

023f80b946c9/Redress-and-civil-litigation-report 

 

Challenge 1 : The removal of limitation periods for claims by survivors of child 

sexual abuse – reversal of the onus of proof 
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Malek Fahd Islamic School Limited and Minister for Education and Training [2016] AATA 1087 (23 December 2016) 
 

• In Feb 2016 the School’s approval as an “approved authority” was revoked essentially in relation to how it applied monies to its 

parent body, the Australian Federation of Islamic Councils Inc (AFIC) (that it was effectively under the control of) 

• By section 75(3) of the Australian Education Act 2013 (Cth) (the Act), schools must operate as a ‘not for profit’ entity, that is not 

distribute profits to members in the form of dividends. The decision maker was satisfied that there were “deemed dividend” type 

payments in this case to AFIC where rent and management fees were out of all proportion to what was reasonable and commercial. 

• Commonwealth funding stopped circa $20M pa 

• It is worth carefully considering what the decision says about AUSTRALIAN EDUCATION REGULATION 2013 - REG 26 

 

Not-for-profit requirement                    

 

... the matters that the Minister may have regard to for the purposes of determining whether a person satisfies the [not for profit] .... are: 

                     (a)  whether the person has not-for-profit status under a law of the Commonwealth, a State or a Territory; and 

                     (b)  whether: 

                              (i)  the person has financial policies and practices for a school in relation to which the person has applied to be an approved authority, block grant authority or 
non-government representative body; and 

                             (ii)  if so, the quality of those policies and practices; and 

                     (c)  whether money derived from or relating to a school in relation to which the person has applied to be the approved authority, block grant authority or non-
government representative body: 

                              (i)  has been applied for the purposes of the school or for the purposes of the functions of the authority or body; or 

                             (ii)  has been distributed (whether directly or indirectly) to an owner of the authority or body, or any other person; and 

                     (d)  if the person is a body corporate--the requirements in any legislation under which the person is established, or in the person's constitution. 

 

Note:          A law of the Commonwealth under which a person may have a not-for-profit status is the Australian Charities and Not-for-profits Commission Act 2012 . 

 

 

Challenge 2 : Fund movements to related or parent entities and “ancillary  

business activities” that become large or benefit others 
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Malek Fahd Islamic School Limited and Minister for Education and Training [2016] AATA 1087 (23 December 2016) 
 
There was criticism of the policies and practices in place in MFISL before the change of management in March 2016. Many of the problems were identified in 
an audit report prepared by McGrath Nicol, a firm of accountants, in 2011 .... A further audit report was commissioned from Deloitte in 2015 which identified a 
range of shortcomings, including the payment of above-market rent on properties owned by AFIC  ... and contracts for services that were paid for but never 
provided .... There is little doubt that financial assistance provided by the Commonwealth was being diverted from educational purposes into private hands 
while this state of affairs persisted. (Para 24) 
 

… requires an evaluation of transactions and their purpose. On that approach, an entity might be said to be conducted for profit if it spends money on improper 
or extraneous purposes, or if it engages in uncommercial transactions in relation to proper purposes. In each case, it will be necessary to examine the purposes 
of expenditure and determine whether the expenditure was appropriate for a school, or whether the expenditure was really intended to generate benefits for 
someone else that are inconsistent with the needs-based funding regime contemplated in the Act. The scale of the expenditure on extraneous purposes might 
also be relevant; a few small uncommercial transactions are unlikely to change the character of the enterprise, whereas larger transactions or a pattern of 
uncommercial transactions are more of an issue. (Para 29) 

 

I note reg 29(2) sets out a non-exhaustive list of what would be considered to be expenditures ‘for the purpose of providing school education’. The list refers to: 

(a) salaries and other expenses relating to staff at the school, including expenses related to the professional development of the staff; 

(b) developing materials related to the school's curriculum; 

(c) general operating expenses of the school; 

(d) maintaining the school's land and buildings; 

(e) purchasing capital equipment for the school; 

(f) for a school whose capacity to contribute percentage is 0%--purchasing land and buildings; 

(g) in any case--administrative costs associated with the authority's compliance with the Act and this regulation. 

(emphasis added) 
 
 
 

 

Challenge 2 : Fund movements to related or parent entities and “ancillary  

business activities” that become large or benefit others - continued 
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Malek Fahd Islamic School Limited and Minister for Education and Training [2016] AATA 1087 (23 December 2016) 
 

At para 42 – 44: 

 

... there is little doubt that MFISL was making distributions to AFIC over a long period. It is also clear the distributions continued during the period 
relevant to my review. Those distributions were indirect, in that they were provided to AFIC in the form of inflated rents that were paid in 
advance and in respect of services allegedly provided by AFIC. The expenditures that improved the value of AFIC properties also amounted to an 
indirect distribution of MFISL funds; the payments in respect of services supposedly provided by AFIC can be characterised in the same way. 

 

It also seems likely that MFISL funds were applied otherwise than for the purposes of the school, and not in connection with the function of the 
approved authority. While schools commonly pay rent on properties they use for educational purposes, the payment of inflated rents or advance 
payments without any proper basis is not acceptable. Advancing uncommercial loans to a parent entity is also impermissible. The funds 
expended in these transactions were not applied for MFISL. They were applied for the benefit of AFIC, or someone else. 

 

In all the circumstances, I am satisfied MFISL was conducting a school ‘for profit’ within the meaning of that expression in s 75(3). The fact profits 
were being distributed to or applied for the benefit of AFIC weighs heavily in favour of that conclusion. The acknowledged shortcomings in the 
financial policies and practices that were evident at the time also point to that conclusion. 
 
 

(emphasis added) 
 
 
• The decision is being appealed by the School (which will mean we will soon have a superior court judgement, and not just a persuasive tribunal decision  to 

guide us) 

 

 

Challenge 2 : Fund movements to related or parent entities and “ancillary  

business activities” that become large or benefit others - continued 
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Malek Fahd Islamic School Limited and Minister for Education and Training [2016] AATA 1087 (23 December 2016) 

 

Implications & application 

 

1.  Lease / Licence rent and charges by related entities must be reasonable and commercial (supported by evidence) 

2.  The length of tenure must be reasonable and commercial (at least the useful life of buildings so not capital improving land 

belonging to someone else) 

3. Loan Agreements to related entities should be on reasonable commercial terms 

4.  Management / Services charges by related entities must be on reasonable commercial terms 

5.  There should be written Board policies & practices about the above matters, consistently applied in accordance with their 

terms 

6.  Gifts to related entities should be minor and incidental (ideally from trading activities), including gifts to start a new school that is 

not a campus of an existing school 

7.  Conservatively trading activities should have some intrinsic connection with (in aid of / part of) operating a school 

8.  Conservatively trading activities that do not have intrinsic connection with operating a school should be housed in a separate 

legal entity (not receiving government funding) 

Challenge 2 : Fund movements to related or parent entities and “ancillary  

business activities” that become large or benefit others 
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     07 32520011        www.corneyandlind.com.au      

Name: Andrew Lind 

Position: Director 

Email: andrew.lind@corneyandlind.com.au 
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FRIDAY 

7th  April 2017 @ 10:00am 
 

Outsourcing, Contracting and 
Licensing – Pitfalls and Tips 

corneyandlind.com.au/free-school-law-webinar-series/ 

Next Webinar 

Schools & Education|Not for Profit & Charity|Commercial|Employment & Discrimination|Compensation Law|Family Law|Estate & Elder Law 
This presentation is information only not legal advice|© Corney & Lind Lawyers Pty Ltd | Page 12 

  

http://www.corneyandlind.com.au/free-school-law-webinar-series/
http://www.corneyandlind.com.au/free-school-law-webinar-series/
http://www.corneyandlind.com.au/free-school-law-webinar-series/
http://www.corneyandlind.com.au/free-school-law-webinar-series/
http://www.corneyandlind.com.au/free-school-law-webinar-series/
http://www.corneyandlind.com.au/free-school-law-webinar-series/
http://www.corneyandlind.com.au/free-school-law-webinar-series/
http://www.corneyandlind.com.au/free-school-law-webinar-series/
http://www.corneyandlind.com.au/free-school-law-webinar-series/


Free 45 minute consultation 
with one of our Senior School Lawyers 
 

›  At your convenience 

›  At your location 

FREE OFFER 

School Health Check 


