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1 BACKGROUND 

1.1 More and more, family law issues are impacting upon Schools. Schools are invariably asked to 
assist families who have experienced domestic violence and family separations. Often, it is easy 
for staff to get embroiled in the dispute. This results in unnecessary stress on staff and distracting 
staff and organisations from their core role or business in educating young people.  

1.2 This workshop aims to give an overview of some family law issues to assist staff to understand 
the framework involved in Family Law Disputes. It is not an exhaustive overview of family law, 
and can not take the place of legal advice. At the end of this workshop, you should: 

 have an understanding of the approach that Courts take to parenting matters; 

 Understand what parental responsibility is and how it impacts your work with families; 

 Consider when and to whom you have to provide information to parents who are separated; 

 What to look for in a Court Order; 

 Understand the requirements for subpoenas and how to respond to them;  

 Have an understanding of issues raised for schools where Domestic Violence is alleged; and  

 Have picked up some practical tips for working with families embroiled in family law disputes. 

 

2 DEALING WITH PEOPLE 

2.1 When relationships end, that’s sometimes the beginning of a lengthy process that can involve a 
number of different issues. But whilst there is only 1 separation, the legal matters that arise from 
that separation can be very different. So to, individuals experience and reaction to separation will 
be different, and may dictate that you tailor your response accordingly.  

2.2 The initial decision to separate by a spouse who decides to leave is often a shock to the other 
spouse. Research suggests that the spouse who has decided to separate is often 6 months 
ahead in the process of grieving the end of a relationship. It is rare that both spouses will be at 
the same place in the grieving cycle at any given time. And whilst earlier research suggested that 
the grief of a spouse at the end of a relationship was similar to the grief after a death in the family, 
more recent research suggests that this is not the case. Although the stages are similar, rather 
than being linear in nature (that is, each person moves through the same stages and then the 
grieving is complete) the research suggests that the grief associated with family breakdowns is 
cyclical in nature, and can go on for some time. The main reason suggested for this is that as 
long as both spouses are alive, there is always a possibility of reconciliation.

1
 

2.3 Often, the spouse who decides to leave will have planned quite some time in advance how they 
are going to leave, how they will financially support themselves and the children, and where they 
will live.  

                                                      
1
 See p 68,Fisher and Brandon, “Mediating with Families”. 
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2.4 The other spouse will just be starting the process of trying to make financial and practical 
arrangements. This is often at the same time as themselves experiencing intense emotions 
surrounding the end of a relationship, and helping support children through their experiences.  

2.5 Both spouses need to attend to a number of fairly practical issues at this time including arranging 
accommodation, budgets, financial support, interim parenting arrangements and legal advice.   

2.6 It’s important that both spouses obtain independent and competent legal advice early on in the 
separation process. Even if both spouses have a commitment to separate as amicably as 
possible and to settle matters well outside the court system, it is vital that clients have good 
independent advice so they have sufficient information about their options and entitlements to be 
able to make good decisions. 

2.7 It is critical that parties do not rely on anecdotal experience of friends, family, and informal 
advisors – family law is complex, it changes regularly, and it is different according to each family’s 
individual circumstances.  

2.8 Additionally, you will need to consider how a parent is presenting. Some parents will try to coach 
you or recruit you to “their side”. Others will become combative, blaming every one around them 
for the circumstances that they find themselves in. Parents who are engaged in Family Law 
disputes are usually hurting – badly. And consequently, hurting people often behave in a manner 
which is quite different from their normal approach.  

 

3 THE PARENTS ARE IN DISPUTE.... WHAT NOW?  

3.1 How extensive is the problem?  

3.1.1 Significant changes were introduced into the Family Law system in Australia in 2006. 
Those amendments followed a number of lengthy and extensive research and 
consultation processes resulting in significant papers including the one perhaps most 
widely recognised, Every Picture tells a Story,

2
 and the earlier paper, Out of the 

Maze.
3
 

3.1.2 Following the introduction of the 2006 amendments, 2 notable studies were 
undertaken resulting in quite interesting reading. The first, Evaluation of the 2006 
family law reforms

4
 was published in 2009. Interestingly, it set out that approximately 

                                                      
2
 House of Representatives Standing Committee on Family and Community Affairs (2003) Every picture 

tells a story: Inquiry into Child Custody Arrangements in the event of Family Separation. 

3
 Family Law Pathways Advisory Group (2001) Out of the maze: Pathways to the future for families 

experiencing separation. 

4
 Kaspiew, R., Gray, M., Weston, R., Moloney,L., Hand,K., Qu, L., & the Family Law Evaluation Team 

(2009). Evaluation of the 23006 family law reforms. Melbourne: Australian Institute of Family Studies. 
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7.8 % of parents prior to the 2006 reforms had used the Court system to sort out their 
parenting arrangements.

5
 Whilst this small number may well surprise many, the 

feeling amongst those practitioners I spoke to was that this number was probably 
about right. Other statistics that were often quoted between practitioners in the area 
were in the vicinity of only about 5 % of parenting matters following separation 
actually resulting in an application being made to Court.  

3.1.3 The authors also noted that following the 2006 amendments, only about 2.8% of 
matters were resolved with Court as the primary family law pathway used.

6
 Of those 

surveyed who had not resolved their family law issues at the time of the survey but 
were in the process of doing so (about 19 % of fathers and 16% of mothers who 
responded), only 12.8 % were using the Court as the primary method of resolving the 
issues. By my rough calculations, we are still only really dealing with about 2.5 % of 
separated parents surveyed, or a total of somewhere around 5 - 6% of parents using 
the Court system to resolve parenting disputes.  

3.1.4 Interestingly, the indications suggest that of the matters that make it to a court dealing 
with family law matters, only about 36% are in fact determined by the Court – the 
remainder settle at an early stage without the Judge making a determination.

7
 So the 

number of matters that run to a trial as a percentage of parenting disputes generally, 
is tiny. Recent experience suggests that this might be a reflection of the timeframes 
for Court – as much as 2 years before a hearing for an “urgent” matter!  

3.1.5 However, for those embroiled in disputes that require judicial determination, and 
those who have dealings with the parties, the effects can be pervasive. For schools, 
the effects include dealing with subpoenas and parties requesting evidence, 
attempting to implement Court Orders, and acting appropriately to ensure the safety 
and wellbeing of students, staff, and members of the public that may be present.  

3.2 Who are the parties to the dispute and what are their roles?  

3.2.1 I say parties quite deliberately. Often, the parties to the dispute are only the parents. 
However more and more, such disputes are involving grandparents and other family 
members, and an Independent Children’s Lawyer.  

                                                      
5
 See page 66, Kaspiew, R., Gray, M., Weston, R., Moloney,L., Hand,K., Qu, L., & the Family Law 

Evaluation Team (2009). Evaluation of the 2006 family law reforms. Melbourne: Australian Institute of 

Family Studies 

6
 See Table 4.1, page 66, Kaspiew, R., Gray, M., Weston, R., Moloney,L., Hand,K., Qu, L., & the Family 

Law Evaluation Team (2009). Evaluation of the 2006 family law reforms. Melbourne: Australian Institute 

of Family Studies 

7
 See Table 13.9 page 319, Kaspiew, R., Gray, M., Weston, R., Moloney,L., Hand,K., Qu, L., & the Family 

Law Evaluation Team (2009). Evaluation of the 2006 family law reforms. Melbourne: Australian Institute 

of Family Studies 
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3.2.2 If a parent, grandparent or family member is a party to the dispute, they may be acting 
on their own behalf, or be represented by a lawyer.  

3.2.3 Although an Independent Children’s Lawyer (ICL) is a party to a court matter in their 
own right, and has all the rights and obligations that a parent may have in Court, their 
role is very different. An ICL is a lawyer who has sufficient experience in Family Law, 
and appropriate training, who has been appointed by the relevant authority to a panel 
of ICL’s. In Queensland, the ICL panel is managed by Legal Aid Queensland. The 
Court, pursuant to section 68L of the Family Law Act 1975(Cth) has the power to 
appoint an Independent Children’s Lawyer in a parenting matter. Practically, they 
order that an ICL be appointed, and that it is requested of Legal Aid Queensland that 
they arrange that appointment. Legal Aid Queensland then appoint an ICL from the 
panel.  

3.2.4 Section 68LA requires that an ICL’s role is  

 To form an independent view, based on the evidence available, of what is in the 

best interests of the child; 

 To act in the proceedings in what the ICL believes to be the best interests of the 

child; 

 Make submissions to the Court outlining the course of action that they consider is 

in the best interests of the child; 

 Act impartially in the dealings with the parties to the proceedings; 

 Ensure that if the child has a view, that view is fully put before the Court; 

 Consider the evidence, including expert reports, and ensure that that information 

is placed before the Court;  

 Endeavour to minimise the trauma to the child of the proceedings; and 

 Facilitate a negotiated resolution if in the best interests of the child.  

3.2.5 The ICL is NOT the child’s legal representative, and does not have to act on the 
child’s instructions.  

3.3 What steps might be taken to resolve the dispute?  

3.3.1 In parenting matters, Court is seen by most as a last resort.  

3.3.2 The research suggests that many parents resolve parenting disputes between 
themselves, with minimal assistance.  

3.3.3 Of those parents who are unable to resolve matters without assistance, the next step 
is often a lawyer who can negotiate on their behalf, or a family dispute resolution 
practitioner.  

3.3.4 If the parties are able to resolve the matter themselves, parenting arrangements can 
be formalised in either a parenting plan, or a Consent Order. A parenting plan is a 
document that is signed and dated by both parents. It cannot be enforced if one of the 
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parties refuses to follow it, although a Court must consider any parenting plans that 
have been in place. 

3.3.5 A Consent Order is a written agreement, agreed in writing by the parents, and 
submitted to the Court with the appropriate paperwork. It is then scrutinised by the 
Court before being issued as a Court Order to the parties if the Court is satisfied that 
the arrangements meet the best interests of the child. 

3.3.6 Since 2006, there has been a requirement for parties to attempt family dispute 
resolution ( usually a type of mediation process) prior to making an application to the 
Court seeking parenting orders. The exception to that rule is where there is family 
violence or child abuse such that it would not be appropriate for Family Dispute 
Resolution, and in circumstances of urgency.

8
  

3.3.7 Many people consider that their matter is “urgent”. However, for it to be categorised 
as urgent by a Court, it usually means that a child is physically in danger, or about to 
be removed to a remote or inaccessible area, or overseas. Courts of necessity have 
to balance a wide range of “risk factors” across hundreds of cases. So even the 
concept of urgency because of physical danger is relative – a situation many 
(including Judges and Lawyers!) find somewhat intolerable. 

3.3.8 If all options have been tried, then parties may choose to make an application to a 
Court exercising family law jurisdiction – namely, the Family Court of Australia or 
Federal Circuit Court of Australia (previously known as the Federal Magistrates Court 
of Australia).  

 

4 THE FRAMEWORK - WHAT STEPS DOES THE COURT USE IN DEALING WITH PARENTING 
DISPUTES? 

4.1 Background: 

4.1.1 According to the Australian Bureau of Statistics there were 50,240 divorces in 
Australia in 2010.  Nearly 50% of all divorces involve children under the age of 
eighteen.  Of the 4.8 million children aged below 18 in 2006-07, just over one million 
had a natural parent living elsewhere.  Of these children, 75% lived with a single 
parent, 12% in step-families and 10% in blended families.  After separation, 82% of 
children lived with their mother rather than their father.  The unfortunate reality is that 
schools, counselling organisations, and community agencies are being dragged into 
the breakdown of the family unit.  

4.1.2 There are frequent changes to the Family Law system, and because of the high 
number of Australians that have had some exposure to the system, many people 
have some experience of the system – whether as a participant, or supporting 

                                                      
8
 section 60 I of the Family Law Act 
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another who has been a participant. A surprising number of people take “legal advice” 
from those who have previously experienced the system.  

4.1.3 The difficulty with this approach is that parenting matters are surprisingly unique, the 
law changes frequently, and most people giving such advice are not lawyers in the 
first place. It really is critical that spouses have access to good legal advice about 
their specific circumstances.  

4.1.4 It is equally important that organizations that have dealings with people following 
separation have some basic understanding of the framework that the Court uses, and 
how that impacts upon your service delivery.  

4.2 Best Interests of the Child: 

4.2.1 It seems obvious to many that the most important issue when dealing with parenting 
matters is that the best interests of the child ‘trump’ everything else

9
. Sometimes in all 

the trauma of a separation, adults lose sight of that principle.  

4.2.2 The Family Law Act clearly states in a number of sections that the primary issue is 
what is best for a child

10
. That principle guides every other aspect of the parenting 

issues that are dealt with in the family law system.  

4.3 Children’s Rights and Parents Responsibilities: 

4.3.1 The starting point for any discussion of parenting matters is that our legislation largely 
reflects Australia’s commitments pursuant to international treaties.  A child in Australia 
has a number of rights under these treaties and our legislation:  

 A right to safety and wellbeing; 

 A right to know and be cared for by both parents; 

 A right to spend time on a regular basis with, and communicate on a regular basis 
with, both their parents and other people significant to their care, welfare and 
development (including grandparents and other important people in the children’s 
life); and 

 A right to enjoy their culture
11

. 
 

4.3.2 Parents have reciprocal responsibilities. That is, they have a responsibility to ensure 
that their child’s rights are met.  

4.3.3 Recent amendments have made it clear that the child’s right to safety is a higher 
priority than the child’s right to a relationship with both parents.

12
 

                                                      
9
 Family Law Act 1975 (Cth) s60CA 

10
 Family Law Act 1975 (Cth) ss60CA; 61DA; 65AA 

11
 Sections 60B, 60CC of the Family Law Act 1975 
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4.4 Parental Responsibility:  

4.4.1 As a result of the children’s rights and parents responsibilities, the legislation sets out 
that unless there are elements of violence or abuse involved, the Court must start by 
presuming that the best interests of the child are furthered by the parents making 
decisions in relation to major long term issues like schooling and health, together. 
This is called Equal Shared Parental Responsibility

13
. 

4.4.2 In some cases, the Court may make an Order that a parent has sole parental 
responsibility, or that they have sole parental responsibility in relation to certain 
aspects of the child’s life, for example, health or education. If that is the case, my view 
is that you should act on the direction of the parent that has sole parental 
responsibility for that type of decision – the other parent has no ability to make 
decisions in relation to major long term issues in such circumstances. The Court is 
generally reluctant to make such orders in the first place. Where the Court has made 
such an order, it is likely that there are significant issues involved in the dispute that 
you may not be aware of.   

4.4.3 Where the Court makes an Order that the parents have equal shared parental 
responsibility, it is a requirement that decisions about major long term issues for the 
children must then be made JOINTLY, with the parents sharing information with each 
other relevant to the decision, consulting with each other and making a genuine effort 
to agree

14
. 

4.4.4 Generally speaking, that means that the parents ought to be sharing information with 
each other, and making decisions jointly – which means that where there is an Order 
for Equal Shared Parental Responsibility, there can be no decision made about a 
major long term issue unless both parties agree. However, section 65 DAC(4) states 
that: 

“To avoid doubt, this section does not require any other person to establish, before 
acting on a decision about the child communicated by one of those persons, that the 
decision has been made jointly” 

4.4.5 This means that it is not a responsibility of an organization to ensure that the decision 
is joint – an organisation is entitled to rely on a parent’s decision as communicated as 
if it is a joint decision of the parents. 

                                                                                                                                                                           
12

 Family Law Act 1975 (Cth) s60CC(2)(b) 

13
 Section 61DA of the Family Law Act 1975 

14
 Section 65DAC Family Law Act 1975 
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4.4.6 Despite this, if one parent makes a decision that is not communicated to the other 
parent, or that the other parent expressly opposes, the organisation may be caught in 
the cross-fire. The best view is that if the parents both communicate conflicting 
instructions in relation to a major long term issue, the College cannot pick a side – 
they must require the parents to resolve the dispute between them.  We will discuss 
some tips on how to try to avoid that scenario later in the session.  

4.5 Where a Child Lives and spends time, and with whom they communicate:  

4.5.1 The Court makes decisions about where a child lives, and with whom they spend time 
on the basis of an assessment of what is best for a child.  

4.5.2 Many people in the community are still referring to these sorts of decisions by terms 
such as “custody,” “access,” “guardianship,” “residence,” and “contact”. What used to 
be known as residence is now referred to in terms of where a child lives. What used 
to be referred to as “access” or “contact” is now discussed in terms of with whom child 
spends time.  

4.5.3 Many years ago, it was very common for children to live with one parent, and spend 
time on alternate weekends with the other parent. Since the 2006 amendments to the 
Family Law Act, it is now much more common for parents to spend time with their 
children on an equal basis. The amendments to the legislation were prepared in 
response to the view that parenting arrangements where a child only saw a parent on 
alternate weekend days and holidays didn’t allow the children to be parented by both 
parents. There was also recognition that such arrangements didn’t allow both parents 
to have an active role in all aspects the child’s life.  

4.5.4 The current position is that if Orders are made for equal shared parental 
responsibility, there is a positive obligation on the Court to consider whether equal 
time is in the best interests of a child and reasonably practical

15
. If after assessing the 

situation the Court finds that is not best for a child or practical to spend equal time 
with both parents they then consider whether a mixture of week days and weekends 
is best for the child and practical

16
. The idea of such an arrangement is to allow both 

parents to take an active role in the child’s life.  

4.5.5 Where it is best for a child and practical to do so, increasingly the Courts are making 
orders to facilitate the child spending time with both parents for extended weekends, 
after school and mid week overnights

17
. There is an increasing trend against shared 

care, although it would appear that the existing legislation is likely to remain for the 
moment. 

                                                      
15

 Family Law Act 1975 (Cth) s65DAA(1) 

16
 Family Law Act 1975 (Cth) s65DAA(2) 

17
 Family Law Act 1975 (Cth) s65DAA(3) 
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4.5.6 The possibilities for parenting arrangements are really only limited by the needs of the 
children and the imagination of the parents in many respects. An experienced Family 
Lawyer will be in a position to provide advice on a range of potential options for a 
parent taking into account the needs of the children.  

4.6 Parenting Arrangements  

4.6.1 Parenting arrangements can be made on an informal basis between parents, in a 
parenting plan, or consent or court orders.  

4.6.2 Parenting Plans were re-introduced in the 2006 amendments to the Family Law Act, 
and are written agreements that are signed and dated by both parents. They set out 
the parenting arrangements for the children. Although a Court must consider a pre-
existing parenting plan if the matter comes before the Court, the parenting plan 
technically can’t be enforced. That is, there is no “punishment” regime if the parenting 
plan is not followed.  

4.6.3 Consent Orders are more formal than parenting plans. They are formed when parents 
come to an agreement about parenting arrangements between themselves or with the 
assistance of a mediator or lawyer, and then file the necessary documents with the 
Court. The Court will consider the agreement and the supporting documents, and 
make a decision about whether it appears that the agreement is in the best interests 
of the children. If it is, they will issue the agreement as an Order of the Court made 
with the consent of the parents. The Order has the same effect as if it was an Order 
made by the Court after a hearing of the matter.  

4.6.4 Court Orders that are not Consent Orders are made by a Court at the request of a 
party. They are binding and people that breach the orders or not follow the Orders 
may be punished. Punishments for contravening an Order range from a bond or fine 
through to imprisonment. If there are allegations that a parent has contravened an 
Order it is critical that the parents get legal advice. Contravention matters are quasi-
criminal in nature and penalties could include imprisonment. 

 

5 READING ORDERS FOR PARENTAL RESPONSIBILITY 

5.1 One parent has sole parental responsibility:  

5.1.1 In this case, the situation is straightforward. Where one parent has sole parental 
responsibility, you will need the permission of the parent with sole parental 
responsibility where permission is required. Unless the agreement or order makes 
specific provision for sharing of information, you will probably also need permission of 
the parent who has sole parental responsibility to disclose any information to the other 
parent. There may be very good reasons that you would be requested not to provide 
information to the other parent.  
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5.1.2 However, many schools would be required, as part of their funding agreements with 
the Government to provide a copy of a school report card to BOTH parents, UNLESS 
the Court order made it very clear that one of the parents was not entitled to receive 
it. The consequences for breaching funding agreements can be serious. If you have 
concerns about provision of information, then we recommend that you:  

 Speak to the parent that has parental responsibility – see if you can either get 
their permission to provide the school report to the other parent.  

 If they will not give permission ( and there may be good safety reasons that they 
won’t), you ought to escalate the matter to the school principal or business 
manager for them to obtain legal advice about the nature of the government 
funding agreement, and the orders and any conflict in their obligations.  

 

5.2 The parents have Equal Shared Parental Responsibility:  

5.2.1  As discussed above, equal shared parental responsibility means that both parents 
are to share information, consult, and try to come to a joint agreement or decision in 
relation to the child. That said, the legislation specifically states that an organisation is 
entitled to act on the basis that if a parent communicates with you, that that 
communication is a joint decision of the parents.  

5.2.2 If you become aware that the parents have not made a decision jointly, one  option 
wherever possible is to encourage the parents to approach someone to assist them in 
resolving the dispute – whether that is by further counselling or mediation, or by 
making an application to the Court. It is the parent’s decision to be made, and they 
need to take the action.  

5.2.3 Our recommendation is that the schools do everything possible not to be caught up in 
this sort of dispute. It can be incredibly costly to do so. Unfortunately, this position is 
becoming more and more frequent, and the school is being placed in the position of 
(on a practical level) choosing which of the parties they will listen to.  

5.2.4 If you are concerned that you are being caught in the middle, it would be wise to get 
legal advice sooner rather. In fact, we now recommend that schools specifically cover 
in their enrolment contracts the steps that will be taken in the event that there is a 
disagreement between the parents!  

5.3 There are no orders, or the orders do not make mention of parental responsibility:  

5.3.1 If the Orders were old (pre July 2006) you may find that they use old terminology – 
when in doubt – get advice!  

5.3.2 If there are no Orders, or the Orders do not make mention of parental responsibility, 
then each parent has all of the responsibility to make decisions in relation to a child 
jointly and severally. Practically speaking, both parents can make decisions. It is 
possible for both parents, for example, to enrol a child in 2 different schools!  
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5.3.3 If parents have jointly signed an enrolment contract prior to separating, absent 
specific terms of the contract allowing one of the parents to terminate the contract on 
behalf of both parents, in most cases termination by both parents acting jointly will be 
required – but it will be a matter of construction as to the contract. Entire legal 
arguments have been necessary in some cases to deal with this issue, so it is crucial 
that organisations obtain advice in relation to these sorts of issues as early as 
possible. The exact legal position will depend entirely on the wording of the enrolment 
contract, so you will need to consider getting legal advice about this.  

5.3.4 If it has been a while since enrolment contracts have been reviewed, please consider 
getting them reviewed by a solicitor – there have been a number of developments in 
the area, and the terms of an enrolment contract can either make your life easier, or 
harder.  

 

6 COURT HAS STARTED. HOW MIGHT YOUR SCHOOL BE INVOLVED?  

6.1.1 Primarily, if Court proceedings have been started, I would envisage that schools, and 
staff of schools would be involved in parenting disputes in one of two ways: firstly, as 
a source of evidence, and secondly, as an innocent bystander who has to try to apply 
Court Orders. We have discussed, to some extent, how you might be called upon to 
apply Court orders about parenting matters.  

6.1.2 In terms of evidence, there are a number of pathways to access evidence that 
schools and school staff may have. These include:  

a Records kept by the school in relation to the student including School enrolment 
contracts, admissions register, report cards, attendance records, disciplinary 
reports, student assessments, guidance files and reports from counsellors, 
therapists, educational specialists, psychologists and guidance officers; 

b File notes or diary notes in relation to parental conduct at the school or 
interactions with staff; 

c Copies of communications and letters from parents to the school or staff; and 

d Observations (whether written or not) of the school in relation to the 
performance of a child, their presentation, and socialisation with other students 
and staff. 

6.1.3 Where the information is solely in written form, then the usual process to obtain the 
information is to simply file and serve a subpoena upon the School.  

6.1.4 Where the information is largely observation based, and not physically written down, 
the options include obtaining an affidavit from the staff member/s involved, or issuing 
a subpoena requiring that staff member to attend Court personally and give evidence. 
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It is possible to issue a subpoena seeking that both documents be produced and a 
person give evidence personally.  

 

7 DEALING WITH SUBPOENAS: 

7.1 What is a subpoena?  

A subpoena is a legal document that the Court issues, usually at the request of one of the parties 

to a court matter. The Court has a discretion as to whether to issue the subpoena, however the 

evidence produced under the subpoena may only be used for the purposes of the case that the 

subpoena was issued in. The subpoena compels the person receiving the subpoena to provide 

information.  

 

There are three types of subpoenas:  

7.1.1 Subpoena to produce documents only. This is the most common type of subpoena 
used and requires the person receiving the subpoena to provide copies of documents 
requested by the subpoena to the Court. The Court will then consider the content of 
the subpoenaed documents together with any objections to the release of the 
documents, and make a decision about what documents are released and to whom.  

7.1.2 Subpoena to produce documents and give evidence. This is used in circumstances 
where it is suspected that there are documents, and that there is further information 
that a person has that is not recorded in documentary format.  

7.1.3 Subpoena to give evidence. This is a requirement that a person attend the Court to 
give oral evidence in person. This is not used regularly and is often used when there 
are no documents, where the person doesn’t wish to release documents (for example, 
the police in active investigations) or the evidence in the documents is incomplete or 
illegible. 

7.2 Why is a subpoena used?  

7.2.1 A subpoena is used to obtain relevant information where that information is not 
available another way. For example, it is possible for a person to come to court as a 
witness in a case voluntarily. If they refuse to do so, a subpoena compels them to 
attend.  

7.2.2 A subpoena is also used to put documentary evidence before the Court where a party 
does not have access to the documents.   
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8 DOMESTIC VIOLENCE 

8.1 What is Domestic Violence?  

8.1.1 Domestic violence is defined in Queensland quite widely, and includes: 

a physical or sexual abuse; 

b emotional or psychological abuse; 

c economic abuse; 

d threatening or coercive behavior; 

e damaging property;  

f threatening suicide or self-harm; and  

g other behavior that is controlling or dominating and causes a person to fear for 
their safety or their wellbeing.  

8.1.2 People working in the field of domestic violence often debate varying concepts and 
definitions of domestic violence, but most will generally accept that it is behaviour by 
one person towards another that is about controlling them. Overall, the research 
demonstrates that it is much more likely for the woman to be the victim and the man 
to be the perpetrator, although that certainly isn’t the case in all circumstances. Where 
men are the victim, and women the perpetrator, there is some research to suggest 
that this scenario is more common where there are issues in relation to mental health 
involved.  

8.2 Why is Domestic Violence an issue for schools?  

8.2.1 Domestic Violence is a problem for all people in our society, not just for victims of 
violence, and not just for schools. 

8.2.2 There is significant research suggesting that the exposure of children to domestic 
violence, particularly between loved ones, is highly psychologically damaging. For the 
most part, domestic violence is considered, and treated in family law and child 
protection as child abuse. Teachers and school staff will likely be very aware of the 
damage to children that is caused in circumstances where students are exposed to 
domestic violence. 

8.2.3 Research completed by the National Centre for Family and Domestic Violence 
Research concluded that if an adult woman was subjected to physical abuse at ANY 
stage of their current relationship, they were 7 times more likely to demonstrate 
symptoms of a severe psychological issue.  If that abuse was in the past 12 months, it 
jumped to 21 times more likely. If the woman was subjected to sexual abuse at any 
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stage of the current relationship, they were 17 times more likely to demonstrate 
symptoms of severe psychological issues.

18
 

8.2.4 Records compiled by the Australian Institute of Criminology suggest that during 2007-
2008, 52% of homicides in Australia involved victims who shared a family or domestic 

relationship with the offender. 31% were homicides involving partners.19  

8.2.5 For victims of domestic violence, the implications reverberate through their lives – it 
affects their mental, spiritual and physical health. On a secondary level it affects the 
ability of a victim to care for a home and family, and to perform to their normal 
standard at work, and in a social setting.  

8.3 How prevalent is the issue?  

8.3.1 A study conducted by the National Centre for Family and Domestic Violence 
Research found that 13.1% of women interviewed had been subject to physical 
violence by their current partner during the course of the relationship. 33% of the 
women had experienced non-physical abuse during the course of their current 
relationship, and 25.2 % had experienced psychological abuse during the course of 
their current relationship.

20
 

8.3.2 In an older study, approximately one third of Australian women surveyed had reported 
experiencing some form of physical or sexual violence in their lives.

21
  

8.3.3 We know that under reporting of domestic violence is common, as is not seeking help. 
One study suggested that victims of domestic violence who knew about the 

                                                      
18

 Nancarrow et al “Intimate partner abuse of women in Qld published Dec 2011 accessed at 

<http://www.noviolence.com.au/public/reports/ipainqldreport.pdf> 

19
 AIC, unpublished data, National Homicide Monitoring Program, 2007–08 quoted in parliamentary 

issues publication “Domestic violence in Australia – an overview of the issues published 22 November 

2011  located at  

<http://www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Library/pubs/BN/2

011-2012/DVAustralia#_ftn126> 
20

 Nancarrow et al “Intimate partner abuse of women in Qld published Dec 2011 accessed at 

<http://www.noviolence.com.au/public/reports/ipainqldreport.pdf> 

21
 Mouzos J & Makkai T 2004, Women's experiences of male violence: findings from the 

Australian component of the International Violence Against Women Survey (IVAWS) 

Research and Public Policy Series. Canberra, Australian Institute of Criminology, 

Australian Government. 
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availability of specialised domestic violence support did not take steps to access that 
support in 60 % of cases.  

8.3.4 Although many victims of abuse in the study obtained support from friends, family, 
and other people in their support network, invariably the specific support that is 
required is not provided. Particularly concerning are the cases where supporters 
recommend that victims go back to the perpetrator. Domestic violence is a highly 
complex and highly specialised area, and it is recommended that if it is not your area 
of expertise you provide referrals to those who do specialise in it. It may sound 
dramatic, but it is true to say that when women return to violent partners, they may 
well be returning to a situation that will result in serious injury or even death for 
themselves or their children.  

8.3.5 In the 2013 – 2014 financial year in Queensland alone, there were 18 domestic 
violence related homicides recorded out of a total of 49 homicides – so around 35% of 
homicides in Queensland during the 2014 last financial year were domestically violent 
acts. There are, this year, on average 2 domestic violence deaths a week in Australia. 
So far this year alone in Queensland, I’m personally aware of 20 domestically violent 
deaths, with 3 during the week this paper was presented. 

 

8.4 Communication with Parents: 

8.4.1 The first issue is to ensure that where domestic violence has been an issue for 
families at the school, this is identified on the child’s records, and that the child’s 
teacher, and principal are aware of this. If there is a domestic violence order, it will be 
useful to retain a copy of it on the file, particularly if there is a restriction on a parent 
attending at the school. If a parent does attend the school when they are restricted 
from doing so, it is critical to record the details of the incident, as breaches of a 
domestic violence order are a criminal offence, and staff may be required to give 
evidence.  

8.4.2 Communication protocols need to be put in place so that if there is an issue about 
disclosing the address of the alleged victim of violence to an alleged perpetrator of 
violence, all necessary staff are aware of the issues, and mindful of them at all times. 
For example, if the school would ordinarily send an email to both parents, you will 
need to ensure that it is ok for the parents email addresses to be disclosed to each 
other, or send separate emails. If one parent requests a copy of information that has 
the other parents address or phone number on it, you may need to black out that 
information unless it is ok for it to be disclosed.  

8.4.3 You may also have a conflict between dealing with a safety issue, and complying with 
the requirements the school has under any funding agreement with the government. 
In such circumstances, you ought to take legal advice in relation to the appropriate 
steps to be taken as soon as possible. 

8.5 A parent is at our school and I believe that is a breach of the Domestic Violence Orders: 
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8.5.1 Assess – is it safe for staff/students/other members of the public? If there are 
immediate safety issues – attend to that first if possible. 

8.5.2 Tell someone – usually the principal. 

8.5.3 If it is safe to have a conversation with the person, attempt to do so – suggest that 
they leave, or make an appointment for contact in another form.  

8.5.4 If they refuse to do so, or you have concerns about safety of staff/students/members 
of the public, then call 000 and report the concerns about the breach of Order, and 
safety issues for the staff.  

8.5.5 Make a clear diary note – ensure any staff member who observed the issue does so 
also – separately. Staff should not do a “joint” filenote.  

8.5.6 Make counselling available to staff if necessary.  

8.5.7 In most cases, I would recommend that you advise the other parent – this will allow 
them to take any necessary steps to ensure their and their child’s safety. 

8.6 A parent is at the school, and I believe that it might be a breach of Family Court Orders: 

8.6.1 Assess – is it safe – if no, call 000. 

8.6.2 Tell someone, consult the Family Law Orders 

8.6.3 Call the other parent if you consider that the other party is likely to remove the child. 
They need to know.  

8.6.4 Ultimately, Schools are not responsible for enforcing Court Orders, and cannot detain 
a child ( or a parent) and physical intervention is likely to result in a child being 
harmed. 

8.6.5 Make a clear diary note 

 

9 PRACTICAL TIPS FOR WORKING WITH FAMILIES WHO HAVE EXPERIENCED 
SEPARATION: 

9.1 Ensure that you have a copy of any current orders involving the family or child. Enrolment 
contracts should clearly require the parents to provide copies of any domestic violence or family 
law orders to the School from time to time.  

9.2 Have clear boundaries with both parents and child, including:  

9.2.1 What services will be extended to the family; 



 
 
Family Law and Court Orders:  
Answers to Essential School Questions 

 
 
 
 

150010 - 382162R7 - FGM 

Page 19 of 20 
 
© 2014.  Corney & Lind Lawyers Pty Ltd.  All Rights Reserved. – This paper is for education only and is not legal advice. 

9.2.2 What information will be provided, to whom, and under what circumstances; 

9.2.3 What information will be considered confidential; 

9.2.4 Who is responsible for costs and how these will be paid; and 

9.2.5 Consider your contracts/enrolments and see whether they make clear what will 
happen if the parents can’t agree. If they don’t, you may need to speak to a lawyer 
about whether your standard contracts and forms need to be re-considered. 

9.3 Try to have open communication with both parents. 

9.3.1 Sometimes this requires the wisdom of Solomon!  

9.3.2 Phrase communication respectfully and as neutrally as possible – but firmly. 

9.3.3 You may need to have permission to speak to the other parent – clarify what you are 
intending to speak to the other parent about before you do so where possible.  

9.3.4 The more you can communicate with both parents, the less likely you will be accused 
of bias, supporting one party, or not being impartial. 

9.3.5 Be wary of not communicating with one parent unless there are specific reasons for 
that. 

9.4 Wherever possible, get both parents to commit to a child being involved in any enrolment or extra 
curricular activities you offer. It saves headaches down the track where one parent says that they 
didn’t agree and won’t facilitate the child continuing to be enrolled, or alternatively, withdraws 
consent to participation in extra curricular activities. 

9.5 Always try to get both sides of the story if it will affect your work with a child – prior to seeing the 
child if possible.  

9.5.1 This reduces the risks of being seen to be biased, or to be working “for” or “in 
collusion” with one parent. 

9.5.2 It means that you will be more likely to understand the issues that the child may be 
facing – and these issues may be quite different to the issues the parents think are 
involved. 

9.5.3 Remember there will usually be at least 3 sides to any story – and sometimes more!! 
The parents invariably have a different view from each other, as do the children and 
other family members. And no view is likely to be entirely factually accurate. 

9.6 Don’t express to either parent or their supporters that you agree with them, or support their 
position. Parents will often try to “recruit” or get people “on their side” – don’t do it. It’s often 
subtle, and you may well agree with them on a personal level – but doing so will usually prevent 
you from acting impartially and offering support and assistance to both sides of the dispute. 
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9.7 Keep notes with the understanding that these may be subpoenaed. The notes should be 
accurate, legible and written as close to the time of any incidents or disclosures as possible. 
Remember the W’s: Who, What, When, Where.  

9.8 Avoid opinions in your notes if you can unless you are qualified to give an opinion about that 
matter (for example, doctors and psychiatrists or other experts giving opinions about a matter 
within their specialty.)  

9.9 Be accurate. Recording, ‘Just before the lunch break we were discussing making gifts for Father’s 
Day when little Johnny shouted, “I’m not making anything for my dad – I hate him. He hurts my 
mum”’ is better than ‘Little Johnny said his dad is violent and that’s why he doesn’t like his dad.’ 

9.10 What is said may be important in 2 years time when the matter gets to Court – and you may not 
remember. Keeping notes does help to ensure that anything is recorded accurately if it is needed, 
and if you are called upon to give evidence, this will assist you to do so.  

9.11 Practically speaking, if notes are clear, concise and factual, it’s unusual to call a staff member to 
give evidence as well – it’s an unnecessary cost and people tend to say things that are not always 
predictable which lawyers generally hate – written records do not! 

9.12 Don’t forget that some professions, including schools and teachers, have mandatory 
requirements in relation to reporting abuse. If in doubt, get advice! 

9.13 Consider your policies around names of children – allowing children to have “known as” names 
that are different from their real/legal names causes all sorts of problems later! 

9.14 Make sure that you consider providing information to both parents unless there are good reasons 
to the contrary – the school can look unreasonable and not impartial when this doesn’t occur. 

 

10 SO YOU NEED SOME HELP RESPONDING TO AN ISSUE AT YOUR SCHOOL?  

10.1 This paper has sought to provide some legal information, and practical tips for schools. For 
specialised legal advice that is specifically applied to your situation, we recommend that you 
speak to a solicitor when the need arises. 

10.2 Corney & Lind Lawyers have a team of lawyers that regularly deal with issues facing schools and 
educational facilities, with experience in family law and domestic violence matters. Having the 
depth of experience in both commercial matters facing schools and not-for-profit entities, and 
expertise in family law together with an understanding of the needs of schools and educational 
facilities is an advantage in being able to give practical, effective legal advice on these matters. 
We can usually respond to school requests for advice on the same day. Please feel free to call us 
on 07 3252 0011. 

 


